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July 1, 1967—June 30, 1968 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Certifying officers. (See Certifying Officers) 
ADMINISTRATIVE DETERMINATIONS 
Bidders qualifications. (See Bidders, qualifications, administrative deter- 
minations) 
Conclusiveness 
Claims 
Damage or loss to personal property 
Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver while 
using Govt-furnished crash helmet and safety glasses, is for considera- 
tion of Secretary of Defense or his designee under Military Personnel 
and Civilian Employees’ Claims Act of 1964, and any settlement upon 
approval by Secretary or his designee of employee’s claim for personal 
property damage would be final and conclusive as it is not within juris- 
diction of GAO to consider damage claims for loss of or damage to 
personal property of Defense Dept. employees 
Contracts 
Disputes 
Law questions 
Payment by Govt. of voucher for supplies having been made within 
20 days of evidence of inspection and acceptance of supplies on DD 
Form 250 in accordance with terms of contract, Govt. is not required 
to refund prompt payment discount taken even though original voucher 
was received more than 20 days prior to payment, as delivery of supplies 
was not completed until required information was documented, at which 
time discount period commenced. Determination by contracting officer 
that discount was not earned is one of fact and is not determinative of 
issue that requires legal interpretation of terms and conditions of con- 


Small business concerns 
Certificates of competency 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and super- 
visory functions under construction contract and to subcontract actual 
799 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Conclusiveness—Continued 

Small business concerns—Continued 

Certificates of competency—Continued 

construction work because of inability to meet requirements of SBA 
directive to perform “significant portion of contract, measured in dollar 
value, with its own facilities and personnel on its own payroll’’ is per- 
suasive with respect to nonresponsibility of bidder and under 15 U.S.C. 
637(b), determination must be given legal finality, and bidder’s offer 
to furnish performance bond may not be accepted as substitute for 
faithful performance of contract...............--..-.-. Palashiaitetaiadios 
Conflict 

Determination pursuant to Atomic Energy Commission Regs., imple- 
menting Federal Procurement Regs., not to require payment of Davis- 
Bacon Act wage rates in performance of reactor system assembly for 
Loss of Fluid Test (LOFT) Experiment on basis ‘““‘LOFT’’ will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not 
be disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly 
work is not “construction work’”’ or “public work,’’ but experimental 
work is authoritative, absent reason for Dept. of Labor holding that 
fact reactor is part of mobile system to be used for experimental work 
does not remove its assembly and fabrication from coverage of Davis- 
Bacon Act 
Propriety 

Determination to reject all bids for river dredging and to readvertise 
procurement premised on possibility of substantial savings that might 
be effected by indefinitely postponing dredging shallow areas of river is 
proper exercise of administrative discretion, absent evidence of abuse, 
and notwithstanding uncertainty of eventual savings, remoteness of 
possibility of savings is not unreasonable ground for changing specifica- 
tions and, therefore, determination by contracting agency of present 
needs must be accepted. However, while protests are denied, rejection 
of all bids appears to have been consequence of inadequate initial ap- 
praisal and/or review of dredging requirements and it is recommended 
that review of administrative procedures is warranted 

ADVERTISING 

Necessity or nonnecessity 

Purchase orders under an indefinite quantity contract 

Issuance without securing competition of purchase orders for generator 
sets during last 2 months of 12-month contract negotiated under 10 
U.S.C. 2304(a)(13) for indefinite quantity of sets, as provided in par. 
3-409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 
U.S.C, 2304(g), regarding competition to extent feasible in negotiation 
of contracts, absent evidence of possibility that another supplier could 
have furnished sets at lower price 
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AGRICULTURE DEPARTMENT 
Rural Electrification Administration 
Loans to cooperatives 
Federal law applicability 
Award of construction contract to cooperative—ilow bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—non- 
responsive to invitation because of substituting less costly and less 
protective combination of builder’s risk insurance for cost of materials 
and contractor’s bond for remaining costs in lieu of construction bond 
to cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered ‘‘in best interests of borrower,’’ 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA 
Administrator, will not be disturbed, if less costly form of protection is 
adequate, future invitations should provide for alternative protection 
in lieu of performance bond 
ALASKA 
Sewage system construction 
Federal aid 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage of 
cost provided by Public Health Service (PHS) grant for facility, where 
both grants were matched by State with same funds, was made without 
authority and is without legal effect, even though Federal Airport Act 
does not prohibit grant, Water Pollution Control Act under which PHS 
grant was made requiring city to pay costs in excess of grant. Therefore, 
to permit FAA to make grant for same project would require U.S. to 
contribute more than amount of PHS grant, thereby waiving its right to 
have grantee complete project without further cost to U.S., and would 
not satisfy definition in Federal Airport Act that “project costs’’ are 
costs “‘which would not have been incurred otherwise” 
ALLOWANCES 
Family. (See Family Allowances) 
Military personnel 
Double 
Prohibition 
Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station to 
cover expenses of hotel accommodations provides no basis to amend par. 
M4303-—2c¢(4) of Joint Travel Regs. to authorize payment of temporary 
lodging allowance for day of arrival without regard to mileage entitle- 
ment. Both allowances designed for same purpose—mileage allowance 
rate including lodging and subsistence—payment of both allowances 
for same day would constitute double allowance 
Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-20(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement 
to temporary lodging allowance, considered a permanent station allow- 
ance, commencing day after arrival and, therefore, waiver of mileage 
entitlement by member would not operate to entitle him to temporary 
lodging allowance on day of arrival. 
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ALLOW ANCES—Continued 
Military personnel—Continued 
Family separation allowances. (See Family Allowances, separation) 
Quarters allowance (See Quarters Allowance) 
Station. (See Station Allowances) 
Temporary lodging allowance 
Military personnel. (See Station Allowances, military personnel, 
temporary lodgings) 
ANTITRUST MATTERS 
Immunity 

Export associations 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
Pally iGambtiebisiwe DONG. iss sss chive SEER wd dclin cca dse se sice ue 

Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable com- 
petition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, ‘‘certificate of independent price determina- 
tion” clause should be modified to preclude restriction of competition, 
and “competition in subcontracting” clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quantity 
discounts which are and are not economically and competitively justified, 
and elimination of sole-source effect of exclusive purchase conditions 
DANG Ry etperbehe isdn. hook dd ce bb dswbene bids Ube ce eens 
Violations 

Price rebates, etc. 

Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages not 
reflecting upon cost of highway projects, for absent specific authority, 
partnership arrangement under which Federal-aid highway program is 
prosecuted does not reach beyond project costs shared by Federal and 
Stabe dates ois Jase se ciasonooncsatohwaaweti aodicss bi .cukaww> ob 
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APPOINTMENTS 
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Restrictions 

Nepotism 

Leave replacement designated by fourth-class postmaster to perform 
his duties during his absence on sick or annual leave or on leave without 
pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C. 3110, which restricts making or advocacy of 
appointment, employment, advancement, or promotion of relatives by 
public officials, leave replacement, not necessarily same person each 
time, not having been appointed to position postmaster continues to 
hold while on leave of absence, but only performing temporary service 
on intesgeithent hesled. ciciisscncdeusal ee cesses tbs 

Restriction in 5 U.8.C. 3110(a)(3) to making or advocating of appoint- 
ment, employment, advancement, or promotion of nieces, nephews, 
uncles, aunts, brothers-in-law and sisters-in-law by public officials 
should be construed to also exclude spouses of such persons, notwith- 
standing legislative history of section evidences no such intent, as 
section imposing limitation or restriction should be construed in strict 
Op Uanited Ce rcinnvaniivichikiin cdeswsetecgscse UU To LS 

Exception to restriction in 5 U.S.C. 3110 on appointment, employ- 
ment, advancement, or promotion made or advocated by public official 
of class of relatives enumerated in section applies only in situation. in 
which public official after Dec. 15, 1967, undertakes or recommends 
such action for relative appointed by him prior to Dec. 16, 1967_._-_- 


APPROPRIATIONS 


Availability 

Cards 

Greeting 

Rule that seasonal greeting cards constitute personal expense to 
Govt. personnel is not changed by fact that names of officers and em- 
ployees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable to 
“Fund 14X8037 National Park Service, Donations,’ receipt account in 
trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system. 

Construction, etc. 

Improvements on leased property 

Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any per- 
manent type of improvement on leased property, and use of term 
“otherwise” in sec. 5001 relating to sites for construction of VA hospitals 
is interpreted to mean acquisition of not less than fee interest in land 
and to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section........-.------- 
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APPROPRIATIONS—Continued Page 

Availability—Continued 

Construction, etc.—Continued 

Improvements on leased property—Continued 

Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees__.............----- 61 

Contracts 

Future needs 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than cost 
of minimum quantity, and issuance of purchase orders analogous to 
situation in Letter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two 
purchase orders were illegally issued_...............---------------- 155 

Court admission fees 

Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s quali- 
fications to practice before it, is personal to attorney, privilege being 
life one unless debarred regardless whether attorney remains in Govt. 
service, and because aside from capacity in which attorney serves Govt. 
he is also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent 
specific authority to charge appropriated funds for expense. 22 Comp. 
Gens) $00: 2edMiied jig ccs eel ese ek 116 

Photographs 

When use of employees’ photographs facilitates accomplishing pur- 
poses of Govt., general rule that cost of photographs of individual 
employees of Govt. is personal expense that is not chargeable to public 
funds in absence of definite indication as to necessity for expenditures 
in accomplishment of some purpose for which appropriation was made 
is not for application, therefore, cost of photographs distributed by 
area Director of Equal Employment Opportunity Commission (EEOC), 
not for personal publicity but to publicize activities and functions of 
agency constitutes proper charge against 1967 fiscal year funds appro- 
priated to EEOC, appropriation in affect at time photographs were 
taken, as publicity engendered by publication of photographs increased 
cooperation with agency and facilitated accomplishing its purposes. 321 
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APPROPRIATIONS—Continued Page 

Availability—Continued 

Refreshments 

Governmental interest objective 

Cost of serving coffee or other refreshments at meetings is not ‘‘neces- 
sary expense” contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Al- 
though this rule also applies to purchase of equipment used in preparing 
refreshments, small amount expended by agency to purchase coffee- 
makers, cups, and holders for use in serving coffee at meetings designed 
to improve management relationships will not be questioned in view of 
administrative belief interests of Govt. will be promoted through use of 
OGUIDUM agi diks tie dais te dinnitilinintpediintibtandtind yd aabidiiniiie itepinine 657 

State imposed fees 

Fee imposed by Montana State Statute to certify Bur. of Reclamation 
water and waste water operators responsible for implementing Federal 
water pollution programs may not be paid by Bureau from appro- 
priated funds, absent authority for payment of such fees in Federal 
Water Pollution Control Act, in view of principle, based on supremacy 
clause, Art. VI, cl. 2, of Constitution, that State cannot require Federal 
employees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public.........-.-..-------..-.--.----- 577 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Foreign aid 

Prohibitions 

Purchase or acquisition of weapons 

Prohibition in Foreign Assistance and Related Agencies Appropri- 
ation Act, 1968—known as Conte-Long amendments—against use of 
funds to finance ‘‘purchase or acquisition” sophisticated weapons system 
by or for any underdeveloped country, other than those specifically 
exempted, unless President determines such purchase or acquisition is 
vital to national security, and so reports to Congress, applies to military 
grant aid as well as to foreign military sales program. Legislative history 
of act evidences intent to prevent selling and giving sophisticated weap- 
ons to underdeveloped countries in order to conserve resources for eco- 
nomic and social programs, and to prevent arms race. Therefore, to 
exempt military grant aid from prohibition would defeat its purpose... 418 
Limitations 

Removal by subsequent enactment 

Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘‘School Assistance 
in Federally Affected Areas’’ to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educa- 
tional agencies be reduced by amounts ‘‘derived from other Federal 
payments’’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,” overcoming appropriation restriction and, therefore, Pub. 
L. 874 educational payments are not required to be reduced by amount 
of any other Federal payments..2... .- nic cee cs. Lee ccaseluse 707 


313-968 O-69—53 
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APPROPRIATIONS—Continued 
Obligations 
Contracts 
Future needs 
Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than cost 
of minimum quantity, and issuance of purchase orders analogous to 
situation in Leiter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two pur- 
chase orders were illegally issued 
Private property improvement, repair, etc. (See Property, private, 
Federal funds for improvements, repairs, etc.) 
ARCHITECT AND ENGINEERING CONTRACTS 
(See Contracts, architect, engineering, etc., services) 
ATOMIC ENERGY COMMISSION 
Employees 
Travel status 
Escorts of security shipments 
Employees of Atomic Energy Commission, designated escorts to 
protect security shipments, who perform continual, long distance, 24 
hours a day travel are in ‘“‘work while traveling” status within contem- 
plation of sec. 222(a) of Federal Salary Act of 1967, and 8 hours of day 
attributable to eating and sleeping, employees are entitled to payment 
of regular compensation for 8 hours and overtime for 8 hours for each 
full day of travel. However, under sec. 222(a), employees would not be 
entitled to compensation for periods of waiting at official station or at 
any other point of duty 
An escort of Atomic Energy Commission security shipments whose 
day’s travel does not exceed 16 hours, including “off-duty” periods 
while traveling, is entitled to compensation for all hours involved, in- 
cluding those in “‘off-duty” status 
Atomic Energy Commission escort of security shipments in travel 
status for 22 hours and in off-duty status for 2 hours during which time 
he was not traveling is entitled to payment for 16 hours, deduction of 
8 hours from 24-hour day which is attributable to eating and sleeping 
including 2 hours off-duty time, and additional off-duty time, while travel- 
ing is compensable at regular or overtime rates as appropriate 
Time spent by civilian employee traveling on official business in over- 
night stay at hotel or motel is not covered by sec. 222(a) of Federal 
Salary Act of 1967. Therefore, escort of Atomic Energy Commission 
security shipment who stayed overnight in hotel or motel from midnight 
to 6 a.m., then traveling from 6 a.m. to 6 p.m. without interruption of 
travel for purpose of having meal, is entitled to payment for 12 hours 
spent in travel, compensated at regular or overtime rates as appropriate - 





ATTORNEYS 
Fees 
Court admission fees 
Government attorney 
Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life one 
unless debarred regardless whether attorney remains in Govt. service, 
and because aside from capacity in which attorney serves Govt. he is 
also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent 
specific authority to charge appropriated funds for expense. 22 Comp. 
Gen. 460, reaffirmed 
AUTOMATIC DATA PROCESSING SYSTEMS 
(See Equipment, automatic data processing systems) 
AWARDS 
Suggestions, etc. 
Inventions 
Prior to act of September 1, 1954 
Adoption and use of employee’s invention prior to act of Sept. 1, 1954 
(5 U.S.C. 4501-4506), repealing and superseding 1946 incentive awards 
authority does not bar paying incentive award to employee, even though 
ordinarily statutes are not retroactively effective, 1954 act being con- 
tinuation and expansion of 1946 act, inventions that arose during period 
covered by older act may be processed for awards under terms and 
conditions of 1954 act, which neither limits time for consideration of in- 
invention for award, nor limits award to sum authorized under 1946 act. 
BAILMENTS 
Liability of bailee 
Unauthorized property use 
Excess production overrun of shirts manufactured from quantity of 
Govt-furnished material requested by contractor is property of Govt. 
and no compensation or material credit may be allowed contractor for un- 
authorized use of Govt.’s material under bailment, nor may shirts be 
retained and paid for as “‘seconds,’’ even though overrun may have 
been occasioned by subcontracting work to accelerate deliveries, subcon- 
tracting having been approved on basis of “‘no additional cost to Govt.,”’ 
and one-half of 1 percent quantity variation furnishing contractor rea- 
sonable protection prescribed by par. 1-325.1 of Armed Service Pro- 
curement Reg.—which also precludes establishment of standard or usual 
percentage quantity variation and requires that overrun or underrun be 
based on normal commercial practices—quantity variation provisions 
of contract are for enforcement thus enabling Govt. to control flow of 


BANKRUPTCY 

Wage Earners’ Plans 

Government both debtor and creditor 

Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of GAO 
Policy and Procedures Manual sec. 7520.10, unless wage earner is not 
insolvent. However, filing of Wage Earner’s Plan would, for purposes of 
set-off, be considered prima facie evidence of insolvency 
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BANERUPTCY—Continued 

Wage Earners’ Plans—Continued 

Immunity of United States effect 

Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S. court concluded 
that this should not deprive Federal employees of Ch. 13 benefits and 
that payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance 
officers are required to pay part of wages of employee in response to 
court order issued in Ch. 13, Wage Earner’s Plan case—binding on 
employee—may be continued without violating 31 U.S.C. 203, pro- 
hibiting assignment of claims against U.S., or without depriving Govt. 
of good acquittance 

BIDDERS 

Qualifications 

Administrative determinations 

Propriety 

Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis 
of information available to him at time of determination, therefore, 
exclusion of subcontractor from negotiations and award to another 
offeror were proper even though prime contractor should have been 
notified before award of nonresponsibility determination and requested 
to clarify information questioning determination, but should not have 
been requested after determination was made to extend its offer. 
However, determination of nonresponsibility does not preclude con- 
sideration of subcontractor for future procurements, and guidelines 
for determining responsibility of Canadian firms should be promugated_ - 

Review 

Contracting officer who notwithstanding verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by 
administrative regulation, upon refusal of Small Business Admin. to 
issue certificate of competency, properly considered low bidder non- 
responsible, determination found upon review by GAO under its audit 
authority to be supported by record, and contracting officer having 
acted within scupe of his authority, his rejection of low bidder as non- 
responsible is not subject to judicial review 

Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, 
as question upon review of all pertinent information and evidence 
available to contracting officer and SBA is whether bid rejection was 
proper, and where fecord justifies doubt of contracting officer and 
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BIDDERS—Continued 
Qualifications—Continued 
Administrative determinations—Continued 
Review—Continued 
SBA, it is immaterial that record might also support determination of 
bidder responsibility, in view of fact that prospective contractor has 
burden to affirmatively demonstrate responsibility, and contracting 
officer is not required to independently gather information to resolve 
doubt, instead any doubt should be resolved against bidder 291 
License requirement 
Bidders not licensed prior to bidding 
License requirements in total small business set-aside invitation for 
transportation of household effects and related services under three 
delivery schedules relating to bidder responsibility and not to bid 
evaluation, bidders who at time of bid opening had required State 
license for performance of one schedule and Interstate Commerce 
Commission permits pending for other two delivery schedules may be 
considered for award of all schedules. If compliance with ‘‘Permits and 
Licenses’’ clause of invitation had been required at time of bid opening, 
or bidding participation had been limited to permit holders, restrictions 
determinative not of bidder responsibility but of procurement respon- 
sibility and convenience, partial award pending ICC operating ap- 
proval, if considered necessary, would be proper 539 
Manufacturer or dealer 
Experience qualification 
Requirements in RFP that prospective contractors show evidence 
of being in “regular’”’ business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that 
had been accepted by Govt. within past 5 years were misstated as 
Walsh-Healey Public Contracts Act does not require contractor to be 
“regular”? manufacturer. In addition preaward protest of rejected pro- 
ponent should have been submitted by contracting officer to Secretary 
of Labor or contractor advised of his right to review by him, and not- 
withstanding experience qualification in RFP involved capacity within 
meaning of Small Business Act, contracting officer’s determination of 
manufacturer ineligibility was not subject to review by Small Business 
Admin. Although it is not in the best interest of the Govt. to cancel 
contract awarded, to avoid similar errors in future, correction action is 
recommended 
Notice of disqualification 
Although contracting officer in applying eligibility requirements to 
determine if bidder is “regular dealer’? pursuant to Walsh-Healey Act, 
41 U.S.C. 35, et seg., is not required to notify disqualified bidder of 
right to appeal adverse determination to Dept. of Labor for final deter- 
mination, integrity of competitive bidding system requires that each 
bidder have his bid and regular dealer eligibility fairly and completely 
considered. Therefore, amendment of par. 12—603.2(a) of Armed Serv- 
ices Procurement Reg. is recommended to require notification to bidder 
that does not qualify as regular dealer 
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BIDDERS—Continued 

Qualifications—Continued 

Manufacturer or Dealer—Continued 

Review 

Determination that bidder offering portable dry honing machines did 
not qualify as regular dealer pursuant to Walsh-Healey Act, 41 U.S.C. 35, 
el seg., was correctly considered under par. 12-603.2(a) of Armed 
Services Procurement Reg. by contracting officer rather than under 
subpar. (b) pertaining to machine tools. However, review of determina- 
tion is not for consideration of U.S. General Accounting Office but by 
Dept. of Labor, Secretary of Labor having vested in procurement 
agency initial responsibility to determine whether bidder qualifies as 
manufacturer or dealer, subject to review by Dept. of Labor, which has 
final authority 

Subcontractors 

Canadian firms 

Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to clarify 
information questioning determination, but should not have been 
requested after determination was made to extend its offer. However, 
determination of nonresponsibility does not preclude consideration of 
subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated 
Responsibility v. bid responsiveness 

Labor surplus area priority 

A concern who at time of responding to Request for Proposals and two 
invitations for bids, each solicitation containing labor surplus area set- 
aside, was in third priority preference group—small business concern 
in persistent labor surplus area—and who only after bids and proposals 
were opened furnished certificate of eligibility to obtain first priority 
preference, may not be considered for award under any solicitations, as 
“certified eligible’ small business concern certification is one of re- 
sponsiveness and not responsibility. Therefore, preference information 
was required to be submitted with concern’s bids and before date fixed 
for receipt of proposals, for notwithstanding flexibility inherent in 
negotiation, ability and willingness to perform set-aside cannot be 
contributed to “‘negotiation’’ in usual sense of word 

Although under labor surplus area provisions, bidder may change area 
of performance if classification of area is changed by Labor Dept., 
change does not result in priority preference. In view of fact that bidder 
is precluded from taking unilateral action affecting previously stated area 
of performance and that authorized change does not affect relative posi- 
tion of priority, labor surplus area provisions are considered unrelated 
to responsibility 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
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BIDS 

Acceptance time limitation 

Failure to comply 

Two bid acceptance provisions in invitation, one standard form 33, 
entitled “Solicitation, Offer and Award,” prescribing that bid will be 
open for 60-calendar days unless different period is specified by bidder in 
blank space provided, other, standard form 334A, entitled “Solicitation 
Instructions and Conditions,’ which stated that offer of less than 90 
day acceptance period would be rejected are not inconsistent where 90- 
day reference in instructions is not intended to relieve bidder of respon- 
sibility of selecting acceptance period. Therefore, low bid submitted 
without specifying different acceptance period automatically offered 
60 day bid acceptance period, and bid nonresponsive to 90 day accept- 
ance period requirement may not be considered for award 
All or none 

Specifications requirement 

“All or none” bidding limitation in invitation soliciting bids for pur- 
chase of various types of refuse collection, materials-handling trucks 
with container hoisting devices, and for detachable refuse containers 
suitable for use with trucks to be manufactured in accordance with 
performance type military specifications is not restrictive of competition 
where limitation is necessary to insure purchase of workable system for 
collection and handling of trash and is based upon bona fide determina- 
tion that necessary degree of compatibility of components of advertised 
system cannot be otherwise achieved under referenced military specifi- 
cations 
Awards. (See Contracts, awards) 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bonds. (See Bonds) 
Brand name or equal. (See Contracts, specifications, restrictive, particu- 

lar make) 
Buy American Act 

Evaluation 

Balance of Payments Program restrictions 

Low “all or none’’ bid on three items of invitation containing labor 
surplus set-aside and “Balance of Payments Program” clause, which 
proposed that 20, 40, and 100 percent of three items bid on would be 
manufactured in U.S., or 53 percent of total bid, properly was rejected 
as nonresponsive. Under balance of payments provisions of invitation, 
prescribed pursuant to Buy American Act, 41 U.S.C. 10a-d, a product 
is considered manufactured in U.S. when cost of manufacture exceeds 
50 percent of all components of an end product and, therefore, ‘all or 
none’’ offer may not be evaluated collectively so as to characterize two 
foreign origin items as domestic by denominating last item as 100- 
percent domestic to arrive at total domestic quantity percentage in 
excess of 50 percent 

Foreign product determination 

Component v. end product 

Establishment of criteria by which contracting officers as well as con- 
tractors may have guidance as to what is ‘‘component” and what is “end 
product” within meaning of standard ““Buy American Act” clause incor- 
porated in contracts pursuant to par. 6-104.5 of Armed Services Procure- 
ment Reg. is not within province of U.S. GAO, except to extent applica- 
tion of terms to facts of particular case may serve such purpose 
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BIDS—Continued 

Buy American Act—Continued 

Rejection 

Unjustified 

Cancellation of invitation that incorporated by reference Buy Amer- 
ican clause in par. 6-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price 
Determination requirements inadvertently omitted from invitation were 
considered essential was unjustified in view of fact that acceptance of 
bid under invitation would bind bidder to furnish domestic end products 
fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated 
Combination 

Evaluation. (See Bids, evaluation, aggregate v. separable items, 

prices, etc., single v. multiple awards) 

Competitive system 

Alternate bids 

Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required 
under sec. 2305 creates dredging procurement problems, matter should 
be presented to Congress 

Borrowers under loan agreements 

Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonrespon- 
sive to invitation because of substituting less costly and less protective 
combination of builder’s risk insurance for cost of materials and con- 
tractor’s bond for remaining costs in lieu of construction bond to cover 
entire contract price was inconsistent with advertised bidding principles 
and adversely affects free competition, notwithstanding waiver of re- 
quired bond was considered “‘in best interests of borrower,” and aided in 
promotion of project. Although award made in good faith and not 
contrary to 7 U.S.C. 904, granting broad discretion to REA Adminis- 
trator, will not be disturbed, if less costly form of protection is adequate, 
future invitations should provide for alternative protection in lieu of 
performance bond 

Commercial specifications availability 

Invitation that referenced commercial specifications needed in prepara- 
tion of bids is not defective invitation that precludes full and free 
competition contemplated by 10 U.S.C. 2305(b), where invitation was 
completed for bid preparation and evaluation purposes upon receipt of 
specifications by bidders responsible for obtaining referenced specifica- 
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BIDS—Continued 

Competitive system—Continued 

Compliance requirement 

Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or applica- 
tions did not provide full and free competition contemplated by 41 
U.S.C. 253, for bidders uninformed of ‘‘performance factors’ to be used 
in evaluation of bids could not intelligently prepare their bids 

To comply with competitive bidding statutes, proposed order by 
Office of Federal Contract Compliance, Dept. of Labor, to require 
contractors and subcontractors to submit before contract award accept- 
able “affirmative action program’ for compliance with equal employ- 
ment opportunity conditions of E.O. No. 11246 of Sept. 24, 1965, under 
invitations that do not outline details of acceptable action program, 
should be implemented by regulations defining minimum requirements 
to be met by bidder’s program, and any other standards or criteria by 
which acceptability of program will be judged 

Defective specifications 

Rejection of low bid to furnish cable in accordance with military 
specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as 
well, was erroneous and recourse should have been made to brand name 
“or equal” clause to overcome difficulties in drafting detailed specifica- 
tions. Therefore, due to failure to advise bidders of need for interchange- 
ability of cables or logistic problem that would result from procurement 
of other than brand name, advertised specifications are inconsistent 
with full and free competition required by 10 U.S.C. 2305(a) and invita- 
tation should be canceled 

Federal aid, grants, etc. 

Equal Employment Opportunity Programs 

Invitation that without furnishing details requires bidders to submit 
an acceptable “affirmative action program” to assure compliance with 
Equal Employment Opportunity Program is defective, as invitations 
are designed to secure firm bid commitments upon which award can be 
made and are not intended as first step for subsequent negotiation pro- 
cedure, and, therefore, such invitation is incompatible with 23 U.S.C. 112 
prescribing competitive bidding for federally assisted highway construc- 
tion, and similar statutory provisions 

Military specifications 

“All or none” bidding limitation 

“All or none” bidding limitation in invitation soliciting bids for purchase 
of various types of refuse collection, materials-handling trucks with 
container hoisting devices, and for detachable refuse containers suitable 
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BIDS—Continued 

Competitive system—Continued 

Military specifications—Continued 

“All or none” bidding limitation—Continued 
for use with trucks to be manufactured in accordance with performance 
type military specifications is not restrictive of competition where 
limitation is necessary to insure purchase of workable system for col- 
lection and handling of trash and is based upon bona fide determination 
that necessary degree of compatibility of components of advertised 
system cannot be otherwise achieved under referenced military spe- 
cifications 
Standardization requirements 

Establishment of military specification standardizing proprietary 
swivel hook for use in tire chain assemblies without including in test 
program competitive product does not satisfy 10 U.S.C. Ch. 145, which 
contemplates fullest practicable cooperation and participation of industry 
in standardization development, and although in view of urgent need 
for tire chains, it would not be in public interest to interfere with current 
procurement of item, integrity of competitive bidding system requires 
suspension of further use of military specifications that restrict procure- 
ment of chain assemblies or spare parts to those concerns using proprie- 
tary hook until other competitive articles are tested and evaluated ____ 

Negotiated contracts. (See Contracts, negotiation, competition) 

Preservation of system’s integrity 

An invitation contemplating l-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on 
basis of estimates violates advertising requirements of free and open 
competition, where unbalanced bid offering token prices for services 
and parts that have substantial value on theory that services and parts 
while being given full weight for evaluation purposes would not repre- 
sent major portion of required work cannot be determined to be low 
bid, and invitation may be canceled under par. 2-404.1(b) (viii) of 
Armed Services Procurement Reg. in interest of Govt. and to preserve 
integrity of competitive bidding system 

Subcontractor utilization 

To permit low bidder under invitation for extension and modernization 
of Federal building and post office to list inactive affiliates as subcon- 
tractors would place bidder in guise of subcontractor in control of special- 
ty work, free to bid shop among bona fide subcontractors, thereby 
obtaining competitive advantage over bidders listing themselves or 
bona fide subcontractors and, therefore, low bid was properly rejected 
as nonresponsive, even though invitation did not require specialty work 
to be performed by listed subcontractors. In any event, acceptance of 
low bid was precluded by failure of one of listed subcontractors to meet 
competency requirements of invitation 

Where occurrence of number of errors and inconsistencies in prepara- 
tion of subcontractor listing form did not have adverse effect on com- 
petition or cause any misinterpretation that affected bid prices or prej- 
udiced bidders’ interest under invitation for extension and modernization 
of Federal building and post office, cancellation of invitation is not 
required by par. 1-2.404-1(b)(1) of Federal Procurement Regs. How- 
ever, future solicitations should correlate subcontractor listing form and 
specifications so there is no doubt as to what is required of listed party-- 
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BIDS—Continued 

Competitive system—Continued 

Subcontractors 

Antitrust immunity 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent upon 
or subject to antitrust laws and, notwithstanding contract awarded is 
fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons pre- 
clude disturbing award, but future coal procurements should be on 
fully competitive basis 

Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable com- 
petition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, ‘‘certificate of independent price determina- 
tion’? clause should be modified to preclude restriction of competition, 
and “competition in subcontracting’”’ clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quanti- 
ty discounts which are and are not economically and competitively 
justified, and elimination of sole-source effect of exclusive purchase 
conditions imposed by exporter 
Contracts, generally. (See Contracts) 
Delivery provisions 

Evaluation. (See Bids, evaluation, delivery provisions) 
Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Notice 

Low bidders orally advised of reason for discarding all bids and re- 
advertising river dredging procurement and furnished letter that did 
not restate reason for canceling invitation but informed bidders work 
would be “readvertised under revised plans and specifications with sub- 
stantial change in scope of work” were not prejudiced, statement in 
letter coming within category of par. 2-404.1(b) (ii) of Armed Services 
Procurement Reg. listing as reason for rejecting bids and readvertising 
procurement, determination that “specifications have been revised,’ 
and possibility of subsequent change in position of contracting agency is 
not sufficient to be prejudicial to bidders 
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BIDS—Continued 
Discarding all bids—Continued 

Reinstatement 

Cancellation of invitation unjustified 

Cancellation of invitation that incorporated by reference Buy Amer- 
ican clause in par. 6-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price 
Determination requirements inadvertently omitted from invitation 
were considered essential was unjustified in view of fact that acceptance 
of bid under invitation would bind bidder to furnish domestic end prod- 
ucts fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated 

Savings to the Government 

Restrictions contained in invitation for bids that precluded consider- 
ation of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required under 
sec, 2305 creates dredging procurement problems, matter should be 
presented to Congress 

Uncertainty 

Determination to reject all bids for river dredging and to readvertise 
procurement premised on possibility of substantial savings that might 
be effected by indefinitely postponing dredging shallow areas of river is 
proper exercise of administrative discretion, absent evidence of abuse, 
and notwithstanding uncertainty of eventual savings, remoteness of 
possibility of savings is not unreasonable ground for changing specifica- 
tions and, therefore, determination by contracting agency of present 
needs must be accepted. However, while protests are denied, rejection 
of all bids appears to have been consequence of inadequate initial ap- 
praisal and/or review of dredging requirements and it is recommended 
that review of administrative procedures is warranted 

Specifications restrictive 

Rejection of low bid to furnish cable in accordance with Military 
Specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as 
well, was erroneous and recourse should have been made to brand name 
“or equal” clause to overcome difficulties in drafting detailed specifica- 
tions. Therefore, due to failure to advise bidders of need for interchange- 
ability of cables or logistic problem that would result from procurement 
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Discarding all bids—Continued 

Specifications restrictive—Continued 
of other than brand name, advertised specifications are inconsistent 
with full and free competition required by 10 U.S.C. 2305(a) and invi- 
tation should be canceled 
Evaluation 

Aggregate v. separable items, prices, etc. 

Single v. multiple awards 

Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and 
that savings effected by making multiple awards would be minimal 
compared with magnitude of contract, is not justified absent offset 
of higher price by administrative savings and inclusion in invitation 
of provisions for such award and establishment of administrative cost 
savings for use in evaluating bids pursuant to par. 2-201(b)(xix) of 
Armed Services Procurement Reg., and as award may be justified on 
basis of reference in 10 U.S.C. 2305(c) to “price and other factors 
considered’’ only when low bidder is not qualified, should low bidder on 
several of invitation items qualify and be willing to accept award, 
these items should be deleted from contract and reawarded__._...-.-- 

Under invitation for numerous items which provided “that the 
contract will be awarded for each item” unless provision is made in 
contract for award on all-or-none basis, consideration of combination 
bids that offer lower overall cost to Govt. than award on item-by-item 
basis is not precluded, 41 U.S.C. 253(b) and sec. 1-2.407 of Federal 
Procurement Regs. providing that award of contract shall be made on 
basis of most favorable cost to Govt., assuming responsiveness of bid 
and responsibility of bidder. Therefore, invitation permitting award 
on item-by-item basis or any combination of items for which lump-sum 
price has been proposed by bidders, combination bids are required to 
be considered for evaluation purposes, absent showing such bids would 
not be in best interests of Govt 

All or none 

Balance of Payments Program restrictions 

Low “all or none’’ bid on three items of invitation containing labor 
surplus set-aside and “Balance of Payments Program” clause, which 
proposed that 20, 40, and 100 percent of three items bid on would be 
manufactured in U.S., or 53 percent of total bid, properly was rejected 
as nonresponsive. Under balance of payments provisions of invitation, 
prescribed pursuant to Buy American Act, 41 U.S.C. 10a—d, a product 
is considered manufactured in U.S. when cost of manufacture exceeds 
50 percent of all components of an end product and, therefore, “all or 
none” offer may not be evaluated collectively so as to characterize 
two foreign origin items as domestic by denominating last item as 100- 


percent domestic to arrive at total domestic quantity percentage in 
excess of 50 percent 
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BIDS—Continued 
Evaluation—Continued 
All or none—Continued 
Low on each item requirement 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administra- 
tion form inapplicable and inadvertently omitted substitute special 
‘fall or none”’ clause required by par. 5A-2.201-73 of GSA Procurement 
Regs., to effect each item of “all or none” bid must be low in price, an 
“all or none” bid low as to aggregate bid price but not low on each 
item was improperly rejected on basis omitted provision was incorporated 
into IFB by operation of law under Christian doctrine. Low bidder on 
notice of exclusion of Art. 27 and under no obligation to affirm exclusion, 
properly assumed its “all or none’’ bid was not required to be low on all 
items. However, notwithstanding defective solicitation, cancellation of 
contracts awarded would not be in best interests of Govt 
Alternate bases bidding 
Acceptance 
Two solicitations, one for gaseous nitrogen which permitted alternate 
bids conditioned upon receipt of award under another solicitation for 
liquid oxygen and nitrogen that restricted alternate bids due to in- 
clusion of small business set-aside, may be considered as one for purpose 
of evaluating alternate bids. General rule against acceptance of bids 
conditioned upon award under another separate solicitation is not for 
application when bidders are advised of acceptability of alternate bids 
and participate on this basis. Therefore, low aggregate alternate bid 
submitted by small business firm being more beneficial to Govt. than 
combination of item bids upon same quantities, awards may be made 
on basis of low aggregate bid for gaseous nitrogen and portion of small 
business set-aside, and to low bidder under each separate invitation 
for balance of set-aside 
Delivery provisions 
Alternate schedules 
Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request For Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21-day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement in 
favor of 18-day shorter delivery schedule involving furnishing first article 
was inconsistent with RFP and purpose of “negotiation,” par. 1-1903(a) 
of Armed Services Procurement Reg. not restricting evaluation of deliv- 
ery differences between alternate delivery schedules that offer to furnish 
or to waive first article requirement. Although due to emergency of 
procurement, award will not be disturbed, guidelines to preclude recur- 
rence of situation are suggested 
Estimates 
Requirements contract 
An invitation contemplating 1-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on basis 
of estimates violates advertising requirements of free and open competi- 
tion, where unbalanced bid offering token prices for services and parts 
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BIDs—Continued 
Evaluation—Continued 
Estimates—Continued 
Requirements contract—Continued 
that have substantial value on theory that services and parts while being 
given full weight for evaluation purposes would not represent major 
portion of required work cannot be determined to be low bid, and in- 
vitation may be canceled under par. 2—404.1(b) (viii) of Armed Services 
Procurement Reg. in interest of Govt. and to preserve integrity of com- 
petitive bidding system 
Sufficiency of evaluation base 
Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges, ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or applica- 
tions did not provide full and free competition contemplated by 41 
U.S.C. 253, for bidders uninformed of “performance factors” to be used 
in evaluation of bids could not intelligently prepare their bids 
Factor other than price 
Administrative costs 
Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and that 
savings effected by making multiple awards would be minimal compared 
with magnitude of contract, is not justified absent offset of higher price 
by administrative savings and inclusion in invitation of provisions for 
such award and establishment of administrative cost savings for use in 
evaluating bids pursuant to par. 2-201(b) (xix) of Armed Services Pro- 
curement Reg., and as award may be justified on basis of reference in 
10 U.S.C. 2305(c) to “price and other factors considered’’ only when low 
bidder is not qualified, should low bidder on several of invitation items 
qualify and be willing to accept award, these items should be deleted 
from contract and reawarded_._....-....-- gic a incall anheti ki aE a nije 
Justification 
Purchase of dictating equipment under multiple-award Federal Supply 
Schedule contract from other than low bidder justified on basis of higher 
trade-in value, more extensive and dependable maintenance and repair 
service, that equipment would better serve actual needs of using agency, 
and that one feature of equipment alone would result in cost saving which 
would absorb price difference within few years, saving that would con- 
tinue in subsequent years, satisfies requirements of par. 101—26.408-3 of 
Federal Property Management Reg., and purchase more advantageous 
to Govt., price and other factors considered, comes within contem- 
plation of 41 U.S.C. 253(b) 
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BIDS—Continued 
Evaluation—Continued 
Incorporation of terms by reference 
Christian doctrine 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administra- 
tion form inapplicable and inadvertently omitted substitute special 
“all or none”’ clause required by par. 5A-2.201-73 of GSA Procurement 
Regs., to effect each item of “all or none’”’ bid must be low in price, an 
“all or none” bid low as to aggregate bid price but not low on each item 
was improperly rejected on basis omitted provision was incorporated 
into IFB by operation of law under Christian doctrine. Low bidder on 
notice of exclusion of Art. 27 and under no obligation to affirm exclusion, 
properly assumed its “‘all or none” bid was not required to be low on all 
items. However, notwithstanding defective solicitation, cancellation of 
contracts awarded would not be in best interests of Govt 
Negotiated contract 
Aggregate v. separable items, prices, etc. 
Item error, (See Contracts, negotiation, mistakes, item error in 
aggregate bid) 
Negotiation 
Criteria establishment 
Determination to evaluate proposals for furnishing tape recorders, 
spare parts, and use documentation on only common basis offered, 
price of recorder, rather than on basis of points assigned to cost, manage- 
ment, and technical criteria established after issuance of request for 
proposals was not proper exercise of administrative discretion, for 
unlike management and technical evaluations, cost evaluations can be 
objectively measured on overall costs and, therefore, negotiation of 
procurement with only one of five offerors was not in accord with par. 
3-804 of Armed Services Procurement Reg. requiring clarification of 
defectively priced proposals. However, even in applying defective cost 
evaluation technique, one of rejected proposals coming within “‘com- 
petitive range’ contemplated by 10 U.S.C. 2304(g) should have been 
considered as it was not so technically inferior as to preclude meaningful 
negotiation. Although award made will not be disturbed, steps should 
be taken to avoid recurrence of similar negotiation procedures 
Qualified bids. (See Bids, qualified) 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Labor surplus area performance. (See Contracts, awards, labor surplus 
areas) 
Late 
Hand carried delay 
Actions of bid opening officer having established 2 p.m. deadline for 
opening of bids under several invitations as required by par. 2-402.1(a) 
of Armed Services Procurement Reg., hand-carried bid which could 
have been timely filed but was delivered at 2:15 p.m. is considered late 
bid under par. 2—303.1, notwithstanding bidder had been orally advised 
that opening of bids under invitation it was bidding on would be delayed 
10 minutes to complete opening of bids under another invitation. To 
hold otherwise would introduce element of uncertainty into bidding 
procedure. Therefore, even if late hand-carried bid was delivered before 





INDEX DIGEST 


BIDS—Continued 
Iate—Continued 
Hand carried delay—Continued 
other bids under same invitation had been opened and prices revealed, 
it may not under par. 2—303.5 be considered 
Mistakes 
Allegation after award. (See Contracts, mistakes) 
Evidence of error 
Denied opportunity to present 
Although bidder alleging error was denied opportunity prior to 
award to furnish evidence of bid error as required by par. 2-406 of 
Armed Services Procurement Reg., price adjustment may not be ap- 
proved, absent evidence of intended bid price. Worksheets showing 
total bid price of $616,128, reduced to $616,000 for purpose of bidding, 
rounding out of figures and gross price deduction make it difficult to 
determine to what extent bidder would have included amount claimed 
in bid price. However, appropriate steps should be taken to assure that 
in future par. 2-406 is complied with and bidder requesting correction 
of bid error is given opportunity prior to award to furnish to contracting 
officer, evidence of error and bid actually intended for consideration by 
appropriate authority 
Verification 
Government responsibility 
Contractor who subsequent to contract performance alleged mistake 
in bid that had been confirmed on several occasions and denied price 
adjustment under Pub. L. 85-804, which authorized contract modifica- 
tion without consideration to facilitate national defense, is not entitled 
to contract modification under general rule that contract may not be 
amended or modified without compensating benefit to Govt. Repeated 
advice to contractor of suspected bid error, fulfilled Govt.’s responsi- 
bility to obtain bid verification, and bidder having responsibility of 
estimating price at which contract could be performed at reasonable 
profit, Govt. was not required in preaward survey to review contractor’s 
pricing estimates 
Prior to allegation of error 
Contracting officer who inquired if low bid greatly out of line with 
Govt.’s estimate and next low bid was considered satisfactory, if bid 
figures had been checked, and if job could be performed at bid price 
quoted, satisfied verification requirements of par. 2—406.3(e)(1) of 
Armed Services Procurement Reg. and sufficiently warned bidder of pos- 
sibility of mistake in bid, as specific request for bid verification is not 
necessary where bidder’s attention has been invited to checking bid 
prices and contracting officer is advised bid has been verified and no 
error found. Therefore, acceptance of bid without knowledge of error 
having consummated valid and binding contract, there is no entitlement 
to additional compensation on basis of mistake in bid alleged year after 
contract award 
In absence of allegation of mistake in bid, where bidder knew bid 
was substantially lower than Govt.’s estimate and next low bid, and he 
had been furnished abstract of bids, par. 2-406.3(e)(1) of Armed Serv- 
ices Procurement Reg., requiring bidder alleging mistake be advised 
to make written request for modification or withdrawal of bid, is not for 
application, as there is no requirement in regulation that bidder be 
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BIDS—Continued Page 

Mistakes—Continued 

Verification—Continued 

Prior to allegation of error—Continued 

advised of legal rights if no mistake in bid has been alleged, nor does 
contracting officer have duty to advise bidder of any administrative 
procedure under which consideration could be given to request for bid 
correction or permission to withdraw bid. ...............-..--.---- 616 
Opening 

Postponement 

Wage rate changes 

Under invitation containing prevailing minimum wage determination 
by Secretary of Labor to cover laborers and mechanics to be employed 
on proposed flood control project, fact that bids are scheduled to be 
opened few days before occurrence of automatic escalation of wage rates 
pursuant to labor agreement with union is no reason to postpone sched- 
uled opening of bids. The Davis-Bacon Act, 40 U.S.C. 276a, does not 
provide for modification or adjustment of advertised prevailing minimum 
wage rates for laborers and mechanics employed on construction proj- 
ects, nor does specification of minimum wages in invitation constitute 
representation that labor can be obtained at such rates........---- 754 

Time for opening determination 

Actions of bid opening officer having established 2 p.m. deadline for 
opening of bids under several invitations as required by par. 2—402.1(a) 
of Armed Services Procurement Reg., hand-carried bid which could have 
been timely filed but was delivered at 2:15 p.m. is considered late bid 
under par. 2-303.1, notwithstanding bidder had been orally advised 
that opening of bids under invitation it was bidding on would be delayed 
10 minutes to complete opening of bids under another invitation. To 
hold otherwise would introduce element of uncertainty into bidding 
procedure. Therefore, even if late hand-carried bid was delivered before 
other bids under same invitation had been opened and prices revealed, 
it may not under par. 2~303.5 be considered............--..--.---- 784 
Options 

Exercise of option. (See Contracts, options) 
Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 

Basis for award 

Under invitation for numerous items which provided “that the 
contract will be awarded for each item’’ unless provision is made in 
contract for award on all-or-none basis, consideration of combination 
bids that offer lower overall cost to Govt. than award on item-by-item 
basis is not precluded, 41 U.S.C. 253(b) and sec. 1-2.407 of Federal 
Procurement Regs. providing that award of contract shall be made on 
basis of most favorable cost to Govt., assuming responsiveness of bid 
and responsibility of bidder. Therefore, invitation permitting award 
on item-by-item basis or any combination of items for which lump-sum 
price has been proposed by bidders, combination bids are required to 
be considered for evaluation purposes, absent showing such bids would 
not be in best interests of Govt..............--.....-------------- 658 
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BIDS—Continued 

Qualified 

Check accompanying bid 

Negotiation of bid deposit check accompanying high bid under 
surplus sales invitation having been conditioned on receiving contract 
award, rejection of bid as nonresponsive was proper, for in qualifying 
check its use as either negotiable instrument, or as draft, check, or de- 
mand note, as well as acceptance as bid bond, was precluded and, there- 
fore, qualification constituted material exception to invitation which 
contemplated negotiability of bid deposits and not promises to pay 
under certain conditions, and adequate competition having been secured 
under invitation to establish that fair market value of surplus materials 
would be obtained in making award to highest responsive bidder, non- 
responsive bid was not for evaluation and comparison, and award is 
considered to have been made in good faith and in best interests of 


Progress payments 

Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business con- 
cerns in Armed Services Procurement Reg. (ASPR) Appendix E-503, 
which was submitted in response to invitation that did not provide for 
small business set-aside but incorporated by reference 70 percent Prog- 
ress Payment Clause in ASPR App. E-510.1, is qualified bid and devia- 
tion deliberately taken is not trivial or minimal but modifies legal obliga- 
tion of parties concerning payment, notwithstanding negligible effect on 
price and precatory nature of term “request” and, therefore, bid deviation 
is not minor informality or irregularity that may be waived under ASPR 
2-405 by contracting officer 

Fact that Armed Services Procurement Reg. (ASPR) Appendix E-505 
contemplates request for and granting of “unusual” progress payments at 
percentages in excess of customary 70 percent provided in ASPR App. 
E-510.1, does not have effect of putting contracting officer on notice 
that request for 75 percent of total cost progress payments provided in 
ASPR App. E-503 under invitation including 70 percent Progress Pay- 
ment Clause is possible minor informality or irregularity that may be 
waived within meaning of ASPR 2-405, as ASPR App. E-505, while 
permitting requests for progress payments in excess of customary 70 
percent has reference to requests from contractors and does not grant 
similar rights to bidders or prospective contractors 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word “request’”’ 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority” is deemed 
precatory in nature rather than demand and, therefore, qualified bid 
was properly rejected 
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BIDS—Continued 

Rejection 

Propriety 

Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, as 
question upon review of all pertinent information and evidence available 
to contracting officer and SBA is whether bid rejection was proper, and 
where record justifies doubt of contracting officer and SBA, it is immate- 
rial that record might also support determination of bidder responsibility, 
in view of fact that prospective contractor has burden to affirmatively 
demonstrate responsibility, and contracting officer is not required to 
independently gather information to resolve doubt, instead any doubt 
should be resolved against bidder 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications. (See Contracts, specifications) 
Submission 

Time limitation 

Sufficiency 

Although commercial specifications incorporated by reference in 
invitation for aircraft recording system only became available from 
commercial publisher 7 days before bid opening time, two bidders to 
whom procurement was limited were not prejudiced, notwithstanding 
period allotted for preparation and submission of bids was less than 15 
bidding days prescribed by par. 2-202.1 of Armed Services Procurement 
Reg. for procurement of standard commercial articles and services, as 
bidders had participated in procurement efforts of contracting agency 
and aware of technical requirements and complexities of recording 
system they could have prepared responsive bids within the time 
allotted for preparation and submission of bids 
Tie 

Procedure for resolving 

To break tie in equal low bids under total set-aside for small business, 
consideration after bid opening of utilization of labor in performance 
of contract, and award to “certified eligible’ bidder with approved plan 
to employ disadvantaged workers is permissible where selection of 
contractor is made in accordance with par. 2407.6 of Armed Services 
Procurement Reg., prescribing priority preference for breaking equal 
low bids, and where consideration of factors outside bid is in best interests 
and to advantage of Govt. However, for purpose of resolving tie bids, 
future invitations that do not involve labor surplus area set-asides will 
require bidders to furnish evidence of priority status 
Unbalanced 

Procurement readvertised 

An invitation contemplating 1-year requirements type contract for 
test, repair, and overhaul of diesel engines and evaluation of bids on 
basis of estimates violates advertising requirements of free and open 
competition, where unbalanced bid offering token prices for services 
and parts that have substantial value on theory that services and parts 
while being given full weight for evaluation purposes would not represent 
major portion of required work cannot be determined to be low bid, 
and invitation may be canceled under par. 2—404.1(b) (viii) of Armed 
Services Procurement Reg. in interest of Govt. and to preserve integrity 
of competitive bidding system_ 


291 
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BONDS 

Performance 

Alternative protection 

Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonre- 
sponsive to invitation because of substituting less costly and less pro- 
tective combination of builder’s risk insurance for cost of materials 
and contractor’s bond for remaining costs in lieu of construction bond 
to cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered “in best interests of borrower,” 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA 
Administrator, will not be disturbed, if less costly form of protection 
is adequate, future invitations should provide for alternative protection 
in lieu of performance bond 

Contract termination prior to furnishing bond 

Termination of contract for convenience of Govt. because contractor 
failed to meet condition of contract, furnishing of performance bond 
within time prescribed, although administrative matter, contractor 
having furnished satisfactory bond despite notice of termination before 
expiration of extended due date, contracting officer should have con- 
sidered feasibility of withdrawing termination notice, thereby eliminating 
expense of reprocurement as well as ‘possible convenience termination 
costs. However, although replacement contract will not be disturbed, 
procurement personnel should be informed of rights and liabilities of 
Govt. and its contractors to preclude recurrence of similar situations. _ 

No substitute for faithful performance 

Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and 
supervisory functions under construction contract and to subcontract 
actual construction work because of inability to meet requirements of 
SBA directive to perform “significant portion of contract, measured 
in dollar value, with its own facilities and personnel on its own payroll” 
is persuasive with respect to nonresponsibility of bidder and under 
15 U.S.C. 637(b), determination must be given legal finality, and 
bidder’s offer to furnish performance bond may not be accepted as 
substitute for faithful performance of contract, 

BUY AMERICAN ACT 

Bids. (See Bids, Buy American Act) 
Contracts. (See Contracts, Buy American Act) 
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CERTIFYING OFFICERS 
Submissions to Comptroller General 
Law v. procedural questions 
When submission under 31 U.S.C. 82d, authorizing certifying officers 
“to applying for and obtain decision by Comptroller General on any 
question of law involved in payment on any vouchers presented to them 
for certification” does not involve question of law but concerns proper 
disposition of court costs awarded to U.S., reply to request is required to 
be made to head of Federal agency involved 
CHECKS 
Cashing 
Conditioned 
Negotiation of bid deposit check accompanying high bid under surplus 
sales invitation having been conditioned on receiving contract award, 
rejection of bid as nonresponsive was proper, for in qualifying check its 
use as either negoti able instrument, or as draft, check, or demand note, 
as well as acceptance as bid bond, was precluded and, therefore, qualifica- 
tion constituted material exception to invitation which contemplated 
negotiability of bid deposits and not promises to pay under certain 
conditions, and adequate competition having been secured under invita- 
tion to establish that fair market value of surplus materials would be 
obtained in making award to highest responsive bidder, nonresponsive 
bid was not for evaluation and comparison, and award is considered to 
have been made in good faith and in best interests of Govt 
Dishonored 
Penalty charges 
Disposition 
Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit to 
credit of District, charges collected by District Unemployment Compen- 
sation Board are not. Since Board receives its administrative funds from 
Bur. of Employment Security, U.S. Dept. of Labor, pursuant to 42 
U.S.C. 502, and returns unused grants to Bureau, cost of handling dis- 
honored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 
to otherwise dispose of collections 
CLAIMS 
Assignment 
Wage Earners’ Plans 
Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S., court concluded that 
this should not deprive Federal employees of Ch. 13 benefits and that 
payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance officers 
are required to pay part of wages of employee in response to court order 
issued in Ch. 13, Wage Earner’s Plan case—binding on employee—may 
be continued without violating 31 U.S.C. 203, prohibiting assignment of 
claims against U.S., or-without depriving Govt. of good acquittance-- 
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CLAIMS—Continued 

Defenses 

Doctrine of res judicata 

Dismissal by U.S. Court of Claims of suit filed by retired Army officer 
(Ct. Cl. No. 111-64) for increased retired pay which was based on fact 
that he should have been advanced on retired list under 10 U.S.C. 3964 
to rank of major rather than to rank of captain constitutes judicial 
determination on merits and judgment having become final, matter is 
now res judicata and, therefore, officer’s claim for increased retired pay 
may not be considered under rule in 5 Comp. Gen. 334, and in view of 
28 U.S.C. 2519, prescribing that final judgment of Court of Claims 
against plaintiff bars any further claim against U.S. arising out of matters 
involved in case or controversy 
Evidence to support 

Decedents’ estates 

Payments due minor children 

Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b)(5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute involved, 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if matter is free from doubt, to avoid expense of obtaining 
legal guardianship 

COLLEGES, SCHOOLS, ETC, 

Grants-in-aid 

Educational programs 

Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading “School Assistance 
in Federally Affected Areas” to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educa- 
tional agencies be reduced by amounts “derived from other Federal 
payments’’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act “shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,” overcoming appropriation restriction and, therefore, Pub. 
L. 874 educational payments are not required to be reduced by amount 
of any other Federal payments 
Tuition, etc., payments 

Military personnel 

A U.S. Military Academy 1967 graduate, considered member of 
Regular Army pursuant to 10 U.S.C. 3075(b)(2), who on convalescent 
leave because of injuries incurred while on temporary detail is receiving 
full pay and allowances from Academy, is not eligible under par. 4(a) 
Army Regs. 621-5 for financial assistance provided active duty per- 
sonnel to attend civilian school or college, as the cadet, neither enlisted 
man nor warrant officer, is unable to qualify for assistance as commis- 
sioned officer, for until physical condition is determined and he is com- 
missioned there is no assurance he would be able to meet the at least 2 
years active service after completion of training requirement imposed 
on commissioned officers of uniformed services. 
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COMPENSATION 
Double 
Concurrent civilian and active military service 
Incompatibility 
Fee-basis medical services rendered to an eligible veteran for disabili- 
ties identified on an Outpatient Medical Treatment Identification 
Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in ab- 
sence of statutory authority under rule that concurrent Federal civilian 
employment and active duty military service are incompatible 
Concurrent military retired and civilian service pay 
Disability retirement 
Members removed from temporary disability retired list 
Reappointment of Regular Air Force and Regular Army commis- 
sioned or warrant officers determined to be physically fit to perform 
duties of office, grade or rank whose names are removed from temporary 
disability retired list for sole purpose of being retired is contrary to 
provisions of 10 U.S.C. 1211(a) (1) and (2), and absent authority for 
reappointment of officers who have not been recalled and who contem- 
plate no active duty, employment of officers in civilian capacity in 
Federal Govt. and payment to them from either appropriated or non- 
appropriated funds for civilian position is not contemplated by law_- 
Retired pay deduction for less than a day’s salary 
Notwithstanding Regular officer of uniformed services retired after 
completion of at least 30 years of active service is employed by nonap- 
propriated fund instrumentality only intermittently as flight instructor 
on hourly basis with no guaranteed minimum, he is subject to operation 
of Dual Compensation Act and pursuant to 5 U.S.C. 5532, reduction of 
full day’s retired pay is required if officer receives any compensation for 
that day, even as little as pay for 1 hour as flight instructor, for absent 
recognition of fractional parts of day in retirement of military personnel, 
fractional part of day’s retired pay may not be equated with hours of 
work in position for which officer is paid salary for less than full day or 
ab betrie ates iitiia eat en wiCensks ced decree otbatedeeint 
Concurrent military retired pay and disability compensation. (See 
Officers and Employees, death or injury, disability compensation 
and retired pay) 
Holidays 
Duty status 
Ten-hour workday 
Wage board employees assigned to weekly tours of four 10-hour 
days—8 hours regular time and 2 hours overtime—who are relieved or 
prevented from working because of occurrence of holiday within purview 
of 5 U.S.C. 6104, are entitled only to basic compensation for any 10- 
hour day on which holiday occurs, sec. 6104 prescribing same pay for 
holiday on which no work is performed ‘‘as for day in which ordinary 
day’s work is performed.” Therefore, employees are only entitled to 
compensation at straight time for entire 10-hour day on which they did 
not work because of holiday, absent authority for paying overtime com- 
pensation under Work Hours Act of 1962, 5 U.S.C. 5544, for any part 
of employees scheduled hours of duty on holidays on which no work is 


505 


141 


185 
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COMPENSATION—Continued 

Holidays—Continued 

Separation prior to a holiday 

Payment of compensation for holiday on which no services are per- 
formed predicated on employee having been in pay status at close of 
business immediately preceding holiday, when employment relationship 
validly had been terminated by reason of resignation or retirement prior 
to holiday, former employee is not entitled to pay for holiday, nor is 
employee separated and entitled to lump-sum payment under 5 U.S.C. 
5551, in amount equal to pay he would receive had he remained in serv- 
ice until expiration of period covered by leave payment, whose period of 
projected annual terminal leave for lump-sum payment extended through 
close of business on July 3, 1967, entitled to compensation for July 4 


Increases 
Retroactive 
Nonworkdays between separation and reemployment 
Employee separated by resignation, as required by employing Govt. 
agency, on Friday, Dec. 15, 1967, in order to accept employment on 
Monday, December 18, 1967, in another Govt. agency may be consid- 
ered, in view of various situations in which nonworkdays falling between 
continuous periods of service are not regarded in interrupting service, 
as being “‘in service of United States’’ within purview of sec, 218(a) of 
Federal Salary Act of 1967, which provides that to be entitled to retro- 
active compensation prescribed by act, individual must have been on 
rolls of agency on Dec. 16, 1967, date of enactment of act and, therefore, 
employee is entitled to payment in amount of retroactive increase 
authorized by act for period Oct. 8 through Dec. 15, 1967 
Military personnel (See Pay) 
Overtime 
Early reporting and delayed departure 
Guards 
Duty-free lunch period 
Guards scheduled for daily duty tours of 8 hours and 15 minutes who 
have 30-minute duty-free lunch period, although required to remain on 
call in Govt. building in which employed to be available in event of 
emergencies, are in actual work status only 7 hours and 45 minutes on 
each daily tour of duty and, therefore, guards are not entitled to over- 
time compensation on basis of Albright v. U.S., 161 Ct. Cl. 356, in 
which decision court found guards did not have relieved duty-free 
lunch periods 
Standby, etc., time 
Trial vessel trips 
Lack of sleeping space 
Civilian employees assigned to duty in connection with trial runs of 
Navy ships were properly paid on basis of two-thirds rule, that is, for 
16 hours in 24-hour period—other 8 hours presumed to have been 
utilized for eating and sleeping—in absence of evidence work was 
performed during 22% hours shown in record. Fact that employees did 
not have assigned sleeping spaces due to lack of space does not con- 
stitute status of standby entitling employees to overtime compensation 
for 6% hours in excess of 16 hours per day attributable to sleeping time, 
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COMPENSATION—Continued 
Overtime—Continued 


Standby, etc., time—Continued 
Trial vessel trips—Continued 
Lack of sleeping space—Continued 
one and a half hours per day having been deducted for eating time 
from 8 hours per day presumed to be eating and sleeping time under 
two-thirds rule 
Two-thirds rule 
Eating and sleeping 
Under Navy regulations, civilian employees assigned to trial ship 
run are considered to be in standby status that begins at time of em- 
barkation and ends at time of disembarkation, entitling them to com- 
pensation for standby time as if actual work was performed. When 
standby time covers period of 24 consecutive hours, 8 hours is set aside 
for sleeping and eating, unless actual work is performed during 8-hour 
period, and employees are paid for 16 hours of 24 hours on basis of 
two-thirds rule. Therefore, employees who were paid for more than 16 
hours per day while serving in standby status on trial runs, unless it 
can be established work in excess of 16 hours per day actually was 
performed, have been overpaid and collection of overpayments should 


Travel time 
Performance of duty status 

Employees of Atomic Energy Commission, designated escorts to 
protect security shipments, who perform continual, long distance, 24 
hours a day travel are in “work while traveling” status within con- 
templation of sec. 222(a) of Federal Salary Act of 1967, and 8 hours of 
day attributable to eating and sleeping, employees are entitled to 
payment of regular compensation for 8 hours and overtime for 8 hours 
for each full day of travel. However, under sec. 222(a), employees 
would not be entitled to compensation for periods of waiting at official 
stafion or at any other point of duty 

An escort of Atomic Energy Commission security shipments whose 
day’s travel does not exceed 16 hours, including “off-duty” periods 
while traveling, is entitled to compensation for all hours involved, 
including those in “off-duty” status 

Atomic Energy Commission escort of security shipments in travel 
status for 22 hours and in off-duty status for 2 hours during which time 
he was not traveling is entitled to payment for 16 hours, deduction of 
8 hours from 24-hour day which is attributable to eating and sleeping 
including 2 hours off-duty time, and additional off-duty time while 
traveling is compensable at regular or overtime rates as appropriate--- 

Time spent by civilian employee traveling on official business in 
overnight stay at hotel or motel is not covered by sec. 222(a) of Federal 
Salary Act of 1967. Therefore, escort of Atomic Energy Commission 
security shipment who stayed overnight in hotel or motel from mid- 
night to 6 a.m., then traveling from 6 a.m, to 6 p.m. without interrup- 
tion of travel for purpose of having meal, is entitled to payment for 
12 hours spent in travel, compensated at regular or overtime rates as 
appropriate 
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COMPENSATION—Continued 

Payments 

Heads of agencies. (See Departments and Establishments, heads, 

salary payment basis) 

Premium pay 

Basic compensation determination 

Retirement and life insurance contributions 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of 
base pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented 
by Civil Service Reg. on Mar. 3, 1967, may be waived for separated 
employees who are not annuitants, unless demand for increased bene- 
fits is made at some future time, but may not be waived for retirees and 
employees still on rolls who are entitled to increased benefits arising 
from inclusion of premium pay within term ‘‘basic pay’’ and, therefore, 
collection of deductions for premium pay received by retirees and cur- 
rent employees should be instituted to go back to effective date of act_- 
Severance pay 

Disability retirement 

Fact that employee was separated by reduction-in-force action on 
same day he applied for disability retirement affords no basis to with- 
hold payment of severance pay authorized in 5 U.S.C. 5595 pending 
action on disability retirement without employee’s consent. If employee 
does not consent after being informed that upon approval of retire- 
ment, annuity begins day following separation and he will be required 
to refund any severance pay received, absent approval of retirement 


application, payment of severance pay to former employee may be 


Reassignment refused 

Payment of severance pay to employees who resigned because they 
were unable to accept reassignment to other areas upon agency re- 
organization of regional offices which resulted in excess of personnel in 
competitive positions need not be recovered if primary purpose of 
proposed transfers was to meet responsibility to employees rather than 
to agency, and advice to employees of proposed reduction in force, 
encouraging them to seek positions with other Govt. agencies, together 
with effort made by employing agency to seek positions in other areas 
in region for employees, evidences administrative intent to make job 
offers to employees rather than to reassign them without option to 
refuse reassignment, and that separations were involuntary and not 
removal for cause 56 

Generally. (See Officers and Employees, severance pay) 
Standby, etc., time. (See Compensation, overtime, standby, etc., time) 
Wage board employees 

Coordinated Federal Wage System 

In view of designation under Coordinated Federal Wage System 
contained in chapter 532 of Federal Personnel Manual of lead agency 
in each wage area to conduct wage survey and develop wage schedules 
for use by all agencies in area, individual agency no longer may exercise 
discretion as to whether particular schedule should be placed in effect 
and, therefore, instructions may be issued to require each agency in 
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COMPENSATION—Continued 
Wage board employees—Continued 
Coordinated Federal Wage System—Continued 


wage area to place new wage schedule in effect on date decided upon by 
lead agency, provided date is not earlier than date lead agency actually 
prescribes schedule 
Withholding 
Commission of criminal offenses 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to ad- 
ministrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, 
general rule being that retired or retainer pay is not subject to adminis- 
trative set-off without debtor’s consent and, therefore, sec. 5511 is ap- 
plicable only to final pay due former member in his civilian position- - - 
Debt liquidation 
Bankruptcy proceedings 
Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 18 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of GAO 
Policy and Procedures Manual sec. 7520.10, unless wage earner is not 
insolvent. However, filing of Wage Earner’s Plan would, for purposes of 
set-off, be considered prima facie evidence of insolvency 
CONFERENCES 
Meetings. (See Meetings) 
CONSTITUTIONALITY OF ACTS 
State 
License, permit, etc., fees 
Fee imposed by Montana State Statute to certify Bur. of Reclama- 
tion water and waste water operators responsible for implementing 
Federal water pollution programs may not be paid by Bureau from 
appropriated funds, absent authority for payment of such fees in Federal 
Water Pollution Control Act, in view of principle, based on supremacy 
clause, Art. VI, cl. 2, of Constitution, that State cannot require Federal 
employees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public 
CONTRACTORS 
Foreign 
Responsibility determinations 
Determination by contracting officer under request for proposals 
that Canadian subcontractor was nonresponsible having been reported 
deficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to 
clarify information questioning determination, but should not have 
been requested after determination was made to extend its offer. How- 
ever, determination of nonresponsibility does not preclude consideration 
of subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated ---.---------- 
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CONTRACTS 

Amendments 

Divisibility of an amendment 

Amendment to contract, which contained liquidated damage provi- 
sion, to provide for payment of accepted components of automated mail 
processing system, to purchase additional unit, culler-stacker, and to 
waive accrued liquidated damages by extending delivery date is divisible 
into three distinct, unrelated agreements, each agreement to be indi- 
vidually supported by legally sufficient consideration, and retention and 
use of accepted components of system, although not producing signifi- 
cant savings, consitutes consideration for agreement to pay, and price 
of culler-stacker is consideration for purchase, even though exorbitant, 
extravagant promise for inadequate consideration constituting legally 
sufficient consideration. However, extension of delivery date, absent 
evidence performance delay was beyond contractor’s control and that 
Govt. waived liquidated damages, is unsupported by consideration and 
liquidated damages are assessable under contract amendment from 
original delivery date 170 
Amounts 

Indefinite 

What constitutes 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at time 
contract was executed, contract, indefinite quantity and not require- 
ments contract, Govt. was not required to obligate more than cost of 
minimum quantity, and issuance of purchase orders analogous to situa- 
tion in Lieter v. U.S., 271 U.S. 204, regarding lease renewal option, 
which did not go into funding, is not authority for concluding last two 
purchase orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as par- 
ticular terms of art to distinguish between two different kinds of option 
contracts, and use of indefinite quantity contract described in par. 
3-409.3 for negotiation of commercial items, without time or quantity 
limitations, in purchase of minimum quantity of generator sets, with 
right to order during 1-year period additional quantities up to eight 
times minimum was appropriate, as option contract described in par. 
1-1501, et seg., which does limit time and quantities, is intended for use 
in advertising or negotiating for items not readily available on open 
market, where requirements beyond minimum quantities are foreseeable 
and later orders may represent less than minimum economic production 
quantities, which considering start-up costs, production lead time, etc., 
could preclude adequate competition 

Issuance without securing competition of purchase orders for genera- 
tor sets during last 2 months of 12-month contract negotiated under 10 
U.S.C. 2304(a) (13) for indefinite quantity of sets, as provided in par. 
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CONTRACTS—Continued 

Amounts—Continued 

Indefinite—Continued 

What constitutes—Continued 

3409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 U.S.C. 
2304(g), regarding competition to extent feasible in negotiation of con- 
tracts, absent evidence of possibility that another supplier could have 
furnished sets at lower price 
Architect, engineering, etc., services 

Fees 

Limitation 
Design, location, etc., changes 

Where site and nature of project are so changed as to render virtually 
useless any architect-engineer (A-E) work done prior to administrative 
determination to affect change, it would be unreasonable to carry for- 
ward against new project any charge made against fee limitation im- 
posed by 41 U.S.C. 254(b) that was incurred under original project, for 
even though purpose of project may remain unchanged, subsequent 
alteration of conceptual design of building and its location at some 
point gives rise to new project for purpose of applying statutory fee 


Cancellation 
Erroneous awards 
Bid evaluation base 

Award of contract to furnish computer time for estimated number of 
hours to bidder whose equipment performed more efficiently on basis 
that notwithstanding higher hourly charges, ultimate cost to Govt. 
would be significantly less than if work would be performed at lower 
hourly charges offered by other bidders should be canceled, invitation 
although providing for evaluation of bids on basis of difference in equip- 
ment speeds in failing to relate speeds to estimated job mixes or appli- 
cations did not provide full and free competition contemplated by 41 
U.S.C. 258, for bidders uninformed of “‘performance factors’’ to be used 
in evaluation of bids could not intelligently prepare their bids 

Cancellation not required 

Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonre- 
sponsive to invitation because of substituting less costly and less pro- 
tective combination of builder’s risk insurance for cost of materials and 
contractor’s bond for remaining costs in lieu of construction bond to 
cover entire contract price was inconsistent with advertised bidding 
principles and adversely affects free competition, notwithstanding 
waiver of required bond was considered ‘‘in best interests of borrower,” 
and aided in promotion of project. Although award made in good faith 
and not contrary to 7 U.S.C. 904, granting broad discretion to REA Ad- 
ministrator, will not be disturbed, if less costly form of protection is ade- 
quate, future invitations should provide for alternative protection in lieu 
of performance bond 

Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
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CONTRACTS—Continued 

Awards—Continued 

Cancellation—Continued 

Erroneous awards—Continued 
Cancellation not required—Continued 

brand name or equal clause was restrictive of competition where under 
first RFP only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.S.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient char- 
acteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 409 

Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request For Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21 day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement 
in favor of 18 day shorter delivery schedule involving furnishing first 
article was inconsistent with RFP and purpose of “negotiation,” par. 
1-—1903(a) of Armed Services Procurement Reg. not restricting evalua- 
tion of delivery differences between alternate delivery schedules that 
offer to furnish or to waive first article requirement. Although due to 
emergency of procurement, award will not be disturbed, guidelines to 
preclude recurrence of situation are suggested 448 

Invitation for electric equipment which contained a “brand name or 
equal” clause that did not list ‘“‘interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchangeabil- 
ity is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to meet 
salient characteristics itemized in purchase description, no corrective 
action is required due to delivery conditions. However, appropriate steps 
should be taken to insure that misleading provisions are deleted from 
future brand name or equal invitations, and that brand-name model 
specified in invitation meets salient characteristics desired by Govt__-- 

Requirements in RFP that prospective contractors show evidence 
of being in “regular” business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that had 
been accepted by Govt. within past 5 years were misstated as Walsh- 
Healey Public Contracts Act does not require contractor to be ‘“‘regular” 
manufacturer. In addition preaward protest of rejected proponent should 
have been submitted by contracting officer to Secretary of Labor or con- 
tractor advised of his right to review by him, and notwithstanding 
experience qualification in RFP involved capacity within meaning of 
Small Business Act, contracting officer’s determination of manufacturer 
ineligibility was not subject to review by Small Business Admin. Al- 
though it is not in the best interest of the Govt. to cancel contract 
awarded, to avoid similar errors in future, correction action is recom- 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Single v. multiple awards 
Award of single janitorial service contract at higher cost than award of 
multiple contracts would have cost on basis that aggregate award would 
permit centralized management by contractor having superior perform- 
ance'record and Govt. administration of one contract, and that savings 
effected by making multiple awards would be minimal compared with 
magnitude of contract, is not justified absent offset of higher price by 
administrative savings and inclusion in invitation of provisions for such 
award and establishment of administrative cost savings for use in evalu- 
ating bids pursuant to par. 2-201(b) (xix) of Armed Services Procurement 
Reg., and as award may be justified on basis of reference in 10 U.S.C. 
2305 (c) to “‘price and other factors considered” only when low bidder is 
not qualified, should low bidder on several of invitation items qualify and 
be willing to accept award, these items should be deleted from contract 
end: SReWNNtOd. cies occ arwos lib. gwaulebusalett 225.h5. ua Jeu 
Equal or tie bids 
To break tie in equal low bids under total set-aside for small business, 
consideration after bid opening of utilization of labor in performance of 
contract, and award to “‘certified eligible” bidder with approved plan to 
employ disadvantaged workers is permissible where selection of contrac- 
tor is made in accordance with par. 2-407.6 of Armed Services Procure- 
ment Reg., prescribing priority preference for breaking equal low bids, 
and where consideration of factors outside bid is in best interests and to 
advantage of Govt. However, for purpose of resolving tie bids, future 
invitations that do not involve labor surplus area set-asides will require 
bidders to furnish evidence of priority status 
Erroneous 
Effect on subsequent actions 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option for 
continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that offerors 
within competitive range be informed of areas in which their proposals 
are deficient and be given opportunity to justify reasonableness of their 
cost estimates or to revise those estimates and/or fee floors to satisfy 
Govt.’s requirements. However, although practical considerations 
militate against cancellation of contract, contract option should not be 
renewed but new contract negotiated 
Labor surplus areas 
Classification changes 
Although under labor surplus area provisions, bidder may change 
area of performance if classification of area is changed by Labor Dept., 
change does not result in priority preference. In view of fact that bidder 
is precluded from taking unilateral action affecting previously stated 
area of performance and that authorized change does not affect relative 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Classification changes—Continued 
position of priority, labor surplus area provisions are considered unre- 
lated to responsibility 
Qualification of bidder 
Priority changes 
A concern who at time of responding to Request for Proposals and 
two invitations for bids, each solicitation containing labor surplus area 
set-aside, was in third priority preference group—small business con- 
cern in persistent labor surplus area—and who only after bids and pro- 
posals were opened furnished certificate of eligibility to obtain 
first priority preference, may not be considered for award under any 
solicitations, as ‘‘certified eligible’ small business concern certification 
is one of responsiveness and not responsibility. Therefore, preference 
information was required to be submitted with concern’s bids and 
before date fixed for receipt of proposals, for notwithstanding flexibility 
inherent in negotiation, ability and willingness to perform set-aside 
cannot be contributed to “negotiation” in usual sense of word 
Small business concerns 
Certifications 
Denial 
Contracting officer who notwithstanding verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by 
administrative regulation, upon refusal of Small Business Admin. to 
issue certificate of competency, properly considered low bidder non- 
responsible, determination found upon review by GAO under its audit 
authority to be supported by record, and contracting officer having 
acted within scope of his authority, his rejection of low bidder as non- 
responsible is not subject to judicial review 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and super- 
visory functions under construction contract and to subcontract actual 
construction work because of inability to meet requirements of SBA 
directive to perform “significant portion of contract, measured in 
dollar value, with its own facilities and personnel on its own payroll” 
is persuasive with respect to nonresponsibility of bidder and under 15 
U.S.C. 637(b), determination must be given legal finality, and bidder’s 
offer to furnish performance bond may not be accepted as substitute for 
faithful performance of contract 
More than one solicitation 
Two solicitations, one for gaseous nitrogen which permitted alternate 
bids conditioned upon receipt of award under another solicitation for 
liquid oxygen and nitrogen that restricted alternate bids due to inclu- 
sion of small business set-aside, may be considered as one for purpose of 
evaluating alternate bids, General rule against acceptance of bids 
conditioned upon award under another separate solicitation is not for 
application when bidders are advised of acceptability of alternate bids 


313-968 O-69—55 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns—Continued 

More than one solicitation—Continued 
and participate on this basis. Therefore, low aggregate alternate bid 
submitted by small business firm being more beneficial to Govt. than 
combination of item bids upon same quantities, awards may be made 
on basis of low aggregate bid for gaseous nitrogen and portion of small 
business set-aside, and to low bidder under each separate invitation 
for balance of set-aside 
Set-asides 
Withdrawal 
Planned emergency producer veto 

Total small business set-asides under solicitations listing aerial deliv- 
ery slings by different Federal Stock Numbers (FSN) may not be vetoed 
under par. 1—706.1(c) (ii) of Armed Services Procurement Reg. by large 
business concern designated ‘Planned Emergency Producer” for items 
other than those being solicited on basis procurement is different sizes 
of “one” item manufactured in accordance with common specification. 
Concern not a planned producer for items being solicited not only does 
not have right to veto set-asides, but procurement is not subject to 
item veto of regulation, word “item’’ as used in regulation being synony- 
mous to use attributed to word in implementation of Defense Catalog- 
ing and Standardization Act, 10 U.S.C. 2451-2456, wherein each 
separate item of supply used recurrently is assigned FSN item identifi- 
cation, and act also required conformity of slings to common basic 
specification 

As dictionary definition describing word “item” as ‘‘individual particu- 
lar or detail singled out from group of related particulars or details’’ is 
meaning of word as used in implementation of Defense Cataloging and 
Standardization Act under which each separate and distinct item of 
supply used recurrently is required to be classified, described, and given 
item Federal Stock Number (FSN), which identifies item from every 
other item of supply, solicitations for various sizes of aerial delivery 
slings properly identified each size with individual FSN, and procure- 
ment is not subject to par. 1-706.1(c) (ii) of Armed Services Procurement 
Reg., which precludes small business set-asides when large business 
planned emergency producer of ‘‘item’’ desires to participate in pro- 


Conclusiveness of determination 

Determinations of Small Business Administration (SBA) in prescribing 
small business size standards for various industries and designating 
within any industry concerns which are small business concerns for pur- 
pose of Govt. procurement are binding on procurement officials of Govt., 
and ordinarily GAO will not question size standard. However, determi- 
nation of what size standard should apply to particular procurement is 
vested initially in procuring agency and upon appeal in SBA under its 
power to determine size standards for Govt. procurement. 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Subcontracting limitation 
Refusal of Small Business Administration (SBA) to grant certificate 
of competency to bidder proposing to perform only managerial and 
supervisory functions under construction contract and to subcontract 
actual construction work because of inability to meet requirements of 
SBA directive to perform “significant portion of contract, measured in 
dollar value, with its own facilities and personnel on its own payroll’ is 
persuasive with respect to nonresponsibility of bidder and under 15 
U.S.C. 637(b), determination must be given legal finality, and bidder’s 
offer to furnish performance bond may not be accepted as substitute for 
faithful performance of contract 
To other than lowest bidder 
Other factors considered 
Award of single janitorial service contract at higher cost than award 
of multiple contracts would have cost on basis that aggregate award 
would permit centralized management by contractor having superior 
performance record and Govt. administration of one contract, and that 
savings effected by making multiple awards would be minimal compared 
with magnitude of contract, is not justified absent offset of higher price 
by administrative savings and inclusion in invitation of provisions for 
such award and establishment of administrative cost savings for use in 
evaluating bids pursuant to par. 2-201(b) (xix) of Armed Services Pro- 
curement Reg., and as award may be justified on basis of reference in 
10 U.S.C. 2305(c) to “price and other factors considered’’ only when 
low bidder is not qualified, should low bidder on several of invitation 
items qualify and be willing to accept award, these items should be 
deleted from contract and reawarded 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bids, generally. (See Bids) 
Buy American Act 
Foreign products 
Component v. end product 
Where cost of foreign batteries required in modification kits as part 
of diesel electric units represents approximately 1 percent of all compo- 
nents of unit, battery is not considered “end product” subject to restric- 
tions of Buy American Act (41 U.S.C. 10a—d), but “‘component”’ of unit. 
To exclude batteries from definition of component in Buy American 
Act clause included in contract pursuant to par. 6-104.5 of Armed 
Services Procurement Reg. on basis batteries are not directly incorpo- 
rated in diesel electric units and therefore do not lose their identity or 
are not substantially changed in form would be too narrow definition of 
component. Therefore, use of foreign batteries in diesel units is not 
considered violation of Buy American clause of contract 
Consideration 
Delivery time extension 
Amendment to contract, which contained liquidated damage pro- 
vision, to provide for payment of accepted components of automated 
mail processing system, to purchase additional unit, culler-stacker, and 
to waive accrued liquidated damages by extending delivery date is divisi- 
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CONTRACTS—Continued 
Consideration—Continued 
Delivery time extension—Continued 
ble into three distinct, unrelated agreements, each agreement to be indi- 
vidually supported by legally sufficient consideration, and retention 
and use of accepted components of system, although not producing 
significant savings, constitutes consideration for agreement to pay, and 
price of culler-stacker is consideration for purchase, even though ex- 
orbitant, extravagant promise for inadequate consideration constituting 
legally sufficient consideration. However, extension of delivery date, 
absent evidence performance delay was beyond contractor’s control 
and that Govt. waived liquidated damages, is unsupported by con- 
sideration and liquidated damages are assessable under contract amend- 
ment from original delivery date 
Cost-plus 
Cost-plus-incentive-fees 
Deficient proposals 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates sub- 
mitted were unrealistic, making it impossible for offerors to qualify for 
incentive fees, and award without further negotiation of fixed-fee 
contract instead on basis of fee floors and rates for employee insurance 
benefits, only areas of difference between offerors within competitive price 
range, was improper and not in accord with 10 U.S.C. 2304(g), requiring 
that offerors within competitive range be informed of areas in which 
their proposals are deficient and be given opportunity to justify reason- 
ableness of their cost estimates or to revise those estimates and/or fee 
floors to satisfy Govt.’s requirements. However, although practical 
considerations militate against cancellation of contract, contract option 
should not be renewed but new contract negotiated 
Cost-type 
Reimbursement costs 
Insurance 
Claim of insurance company for unpaid premiums on policies provid- 
ing for retrospective determination of earned premiums covering work- 
men’s compensation, public liability and other required insurance that 
is reimbursable under cost-type contracts may be paid notwithstanding 
“No Cost Settlement Agreement” that included mutual releases, and 
lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement 
Damages 
Government liability 
Breach of contract 
Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch 
activities, where contract did not contain “Suspension of Work” clause 
or other provisions to cover delay but did require contractor to ascertain 
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Breach of contract—Continued 


work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
contractor increased costs 

While every contract implies promise that neither party to contract 
will prevent, hinder, or delay performance, nature and scope of such 
promise must be gathered from particular contract, its content, and 
surrounding circumstances. Where contract imposes responsibility on 
contractor to ascertain conditions that could affect work or cost, failure 
of contractor to consider delays attributable to normal operations that 
are evident at time contract is executed does not relieve contractor from 
performing work without additional costs to Govt., and delays oc- 
casioned by no fault or negligence on part of Govt. do not constitute 
breach of contract imposing legal liability on Govt. for increased costs__- 

Liquidated 

Delivery date extension erroneous 

Amendment to contract, which contained liquidated damage provision, 
to provide for payment of accepted components of automated mail 
processing system, to purchase additional unit, culler-stacker, and to 
waive accrued liquidated damages by extending delivery date is divisible 
into three distinct, unrelated agreements, each agreement to be individu- 
ally supported by legally sufficient consideration, and retention and use of 
accepted components of system, although not producing significant 
savings, constitutes consideration for agreement to pay, and price of 
culler-stacker is consideration for purchase, even though exorbitant, 
extravagant promise for inadequate consideration constituting legally 
sufficient consideration. However, extension of delivery date, absent 
evidence performance delay was beyond contractor’s control and that 
Govt. waived liquidated damages, is unsupported by consideration and 
liquidated damages are assessable under contract amendment from orig- 
inal delivery date 

Shipment v. performance failure 

Under contract for power circuit breakers that provided for delivery of 
one unit for Govt. testing and acceptance before remaining units were 
shipped, and which included provision to charge liquidated damages for 
failure of contractor to perform or to ship within time specified, mere 
shipment of defective breakers after notice initial unit had failed accept- 
ance testing did not stop accrual of liquidated damages, reference in 
liquidated damages clause of contract to “failure to perform”’ relating to 
basic contract obligation to produce units capable of meeting perform- 
ance requirements. Therefore, shipment of units not being decisive event 
on which application of liquidated damage clause depends, Govt., not- 
withstanding long delay in getting acceptable power circuit breakers into 
operation is entitled to liquidated damages for period of delay 
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Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act) 
Discounts 

Commencement of discount period 

Payment by Govt. of voucher for supplies having been made within 
20 days of evidence of inspection and acceptance of supplies on DD Form 
250 in accordance with terms of contract, Govt. is not required to refund 
prompt payment discount taken, even though original voucher was re- 
ceived more than 20 days prior to payment, as delivery of supplies was 
not completed until required information was documented, at which 
time discount period commenced. Determination by contracting officer 
that discount was not earned is one of fact and is not determinative of 
issue that requires legal interpretation of terms and conditions of con- 


Disputes 

Conflict between administrative report and contractor’s allegations 

Where contract is neither ambiguous or equivocal, it is not necessary to 
resolve conflicting statements by resorting to parol evidence rule, or 
principle that all prior negotiations and communications are merged in 
executed contract, nor is there need to follow rule that administrative 
version of disputed facts is for acceptance unless presumption of correct- 
ness is overcome 

Contract Appeals Board decision 

Finality 

Findings by Armed Services Board of Contract Appeals that use of 
other than paving equipment specified in invitation to construct corro- 
sion control facility would be inadequate for performance of contract 
awarded, and that contractor had mistakenly interpreted that specifica- 
tions permitted use of alternate equipment on trial basis, are factual 
findings that are final and binding, subject to provisions of Wunderlich 
Act of May 11, 1954, 41 U.S.C. 321 
Equal employment opportunity requirements. (See Contracts, labor 

stipulations, nondiscriminati«») 
Federal Supply Schedule 

To other than the low biddex 

Justification 

Purchase of dictating equipment under multiple-award Federal Supply 
Schedule contract from other than low bidder justified on basis of higher 
trade-in value, more extensive and dependable maintenance and repair 
service, that equipment would better serve actual needs of using agency, 
and that one feature of equipment alone would result in cost saving 
which would absorb price difference within few years, saving that would 
continue in subsequent years, satisfies requirements of par. 101—26.408-3 
of Federal Property Management Reg., and purchase more advanta- 
geous to Govt., price and other factors considered, comes within con- 
templation of 41 U.S.C. 253(b) 
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CONTRACTS—Continued 
Government property 
Unauthorized use 

Production overrun 
Excess production overrun of shirts manufactured from quantity of 
Govt-furnished material requested by contractor is property of Govt. 
and no compensation or material credit may be allowed contractor for 
unauthorized use of Govt.’s material under bailment, nor may shirts be 
retained and paid for as ‘“‘seconds,” even though overrun may have been 
occasioned by subcontracting work to accelerate deliveries, subcon- 
tracting having been approved on basis of “‘no additional cost to Govt.,” 
and one-half of 1 percent quantity variation furnishing contractor 
reasonable protection prescribed by par. 1-325.1 of Armed Services 
Procurement Reg.—which also precludes establishment of standard or 
usual percentage quantity variation and requires that overrun or under- 
run be based on normal commercial practices—quantity variation pro- 
visions of contract are for enforcement thus enabling Govt. to control 
Be OO Witte in... 45. celia di ddd. dosseeus. dues Ue 111 
Increased costs 
Cost greater than contemplated 
Specifications enforced 
Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed 
in invitation in belief specifications would not be enforced, when com- 
pelled to conform in accordance with specifications may not recover 
additional amount expended by alleging bid mistake, absent showing 
contracting officer was chargeable with notice that required equipment 
was unobtainable and that it was unreasonable for him in light of his 
experience with similar projects not to check subitems to suggest possible 
areas of error to contractor when he found overall price differential did 
not require verification. Therefore, contractor having accepted award 
without objection is estopped from questioning validity of contract upon 
failing to have contract interpreted and enforced as hoped_._._...---- 378 
Government activities 
Delays 
Recovery of stand-by costs and related expenses incurred by contrac- 
tor in connection with delayed performance of contract for grading 
timber access road and constructing footbridge is limited in absence of 
contractual provision for payment of delayed costs to additional ex- 
penses directly attributable to changed work authorized under Changes 
clause of contract which disrupted contract, and in accordance with so- 
called Rice doctrine, U.S. v. Rice, 317 U.S. 61, payment may not be 
made for consequential expenses incurred incident to unchanged work_- 95 
Work suspension 
Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch ac- 
tivities, where contract did not contain ‘‘Suspension of Work’ clause or 
other provisions to cover delay but did require contractor to ascertain 
work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
contractor increased costs._.........------------------------------ 475 
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CONTRACTS—Continued 
Increased coste—Continued 
Government activities—Continued 
Work suspension—Continued 
While every contract implies promise that neither party to contract 
will prevent, hinder, or delay performance, nature and scope of such 
promise must be gathered from particular contract, its content, and 
surrounding circumstances. Where contract imposes responsibility on 
contractor to ascertain conditions that could affect work or cost, failure 
of contractor to consider delays attributable to normal operations that 
are evident at time contract is executed does not relieve contractor from 
performing work without additional costs to Govt., and delays occa- 
sioned by no fault or negligence on part of Govt. do not constitute 
breach of contract imposing legal liability on Govt. for increased cost_-_ 
Labor costs 
Under personal service contract with Govt., contractor who pursuant 
to Service Contract Act of 1965 is required to pay minimum wage rates 
specified in Fair Labor Standards Act of 1938, as amended, is not 
entitled to price adjustment for subsequent wage increase prescribed by 
Fair Labor Standards Amendment of 1966, neither amendment nor 
contract providing for adjustment to cover wage increase, and con- 
tractor having based its bid on assumption that labor could be obtained 
for period of contract at no more than the then current minimum wage 
fixed by act, voluntarily assumed risk of increased costs, whether occa- 
sioned by change in law or otherwise, and fact that increase in wage rates 
was result of Govt. action does not afford contractor greater rights than 
if contract had been with any other party 
Labor stipulations 
Davis-Bacon Act 
Applicability 
Criteria 
Determination pursuant to Atomic Energy Commission Regs., imple- 
menting Federal Procurement Regs., not to require payment of Davis- 
Bacon Act wage rates in performance of reactor system assembly for 
Loss of Fluid Test (LOFT) Experiment on basis “LOFT” will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not be 
disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly work 
is not “construction work” or “‘public work,” but experimental work 
is authoritative, absent reason for Dept. of Labor holding that fact reac- 
tor is part of mobile system to be used for experimental work does not 
remove its assembly and fabrication from coverage of Davis-Bacon Act- 
Minimum wage determinations 
Prospective wage rate increase 
Under invitation containing prevailing minimum wage determination 
by Secretary of Labor to cover laborers and mechanics to be employed 
on proposed flood control project, fact that bids are scheduled to be 
opened few days before occurrence of automatic escalation of wage 
rates pursuant to labor agreement with union is no reason to postpone 
scheduled opening of bids. The Davis-Bacon Act, 40 U.S.C. 276a, does 
not provide for modification or adjustment of advertised prevailing 
minimum wage rates for laborers and mechanics employed on construc- 
tion projects, nor does specification of minimum wages in invitation 
constitute representation that labor can be obtained at such rates 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination 
‘‘Affirmative action programs’’ 

Invitation that without furnishing details requires bidders to submit 
an acceptable “affirmative action program’”’ to assure compliance with 
Equal Employment Opportunity Program is defective, as invitations 
are designed to secure firm bid commitments upon which award can be 
made and are not intended as first step for subsequent negotiation pro- 
cedure, and, therefore, such invitation is incompatible with 23 U.S.C. 
112 prescribing competitive bidding for federally assisted highway con- 
struction, and similar statutory provisions 

To comply with competitive bidding statutes, proposed order by 
Office of Federal Contract Compliance, Dept. of Labor, to require 
contractors and subcontractors to submit before contract award accept- 
able “affirmative action program” for compliance with equal employ- 
ment opportunity conditions of E.O. No. 11246 of Sept. 24, 1965, 
under invitations that do not outline details of acceptable action pro- 
gram, should be implemented by regulations defining minimum require- 
ments to be met by bidder’s program, and any other standards or 
criteria by which acceptability of program will be judged 

Service Contract Act of 1965 

Relief for increased wages 

Under personal service contract with Govt., contractor who pursuant 
to Service Contract Act of 1965 is required to pay minimum wage rates 
specified in Fair Labor Standards Act of 1938, as amended, is not 
entitled to price adjustment for subsequent wage increase prescribed by 
Fair Labor Standards Amendment of 1966, neither amendment nor 
contract providing for adjustment to cover wage increase, and con- 
tractor having based its bid on assumption that labor could be obtained 
for period of contract at no more than the then current minimum wage 
fixed by act, voluntarily assumed risk of increased costs, whether 
occasioned by change in law or otherwise, and fact that increase in 
wage rates was result of Govt. action does not afford contractor greater 
rights than if contract had been with any other party 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 

Mistakes 

Acceptance of contract with knowledge of mistake 

Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed 
in invitation in belief specifications would not be enforced, when com- 
pelled to conform in accordance with specifications may not recover 
additional amount expended by alleging bid mistake, absent showing 
contracting officer was chargeable with notice that required equipment 
was unobtainable and that it was unreasonable for him in light of his 
experience with similar projects not to check subitems to suggest pos- 
sible areas of error to contractor when he found overall price differential 
did not require verification. Therefore, contractor having accepted 
award without objection is estopped from questioning validity of con- 
tract upon failing to have contract interpreted and enforced as hoped... 
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CONTRACTS—Continued 

Mistakes—Continued 

Acceptance of contract with knowledge of mistake—Continued 

Although bidder alleging error was denied opportunity prior to 
award to furnish evidence of bid error as required by par. 2-406 of 
Armed Services Procurement Reg., price adjustment may not be ap- 
proved, absent evidence of intended bid price. Worksheets showing 
total bid price of $616,128, reduced to $616,000 for purpose of bidding, 
rounding out of figures and gross price deduction make it difficult to 
determine to what extent bidder would have included amount claimed 
in bid price. However, appropriate steps should be taken to assure 
that in future par. 2-406 is complied with and bidder requesting correction 
of bid error is given opportunity prior to award to furnish to contracting 
officer, evidence of error and bid actually intended for consideration 
by appropriate authority 

Allegation after award 

Rule 

Contractor who subsequent to contract performance alleged mistake 
in bid that had been confirmed on several occasions and denied price 
adjustment under Pub. L. 85-804, which authorized contract modifica- 
tion without consideration to facilitate national defense, is not entitled 
to contract modification under general rule that contract may not be 
amended or modified without compensating benefit to Govt. Repeated 
advice to contractor of suspected bid error, fulfilled Govt.’s responsibil- 
ity to obtain bid verification, and bidder having responsibility of esti- 
mating price at which contract could be performed at reasonable profit, 
Govt. was not required in preaward survey to review contractor’s 
pricing estimates 

Allegation before award. (See Bids, mistakes) 

Item error in aggregate bid 

Under negotiated procurement providing for award of requirements 
contract in aggregate to lowest bidder, where contracting officer is not re- 
quired to compare bid prices on individual items, and where 13-percent 
difference between low aggregate offer and next lowest aggregate offer 
is not sufficient to place contracting officer on notice of probability of 
error, alleged mistake in bid price of one item may not be corrected, no 
mutual mistake having been made in drawing of contract, which re- 
flecting intended agreement of parties is considered to have been awarded 
in good faith, and fact that error was mistake in judgment on part of 
bidder, and that actual requirements of Govt. substantially exceeded 
estimated requirements does not provide legal basis for reforming con- 
tract or for granting relief by increase in price 

Verification prior to allegation of error 

Adequacy of information 

Contracting officer who inquired if low bid greatly out of line with 
Govt.’s estimate and next low bid was considered satisfactory, if bid 
figures had been checked, and if job could be performed at bid price 
quoted, satisfied verification requirements of par. 2—406.3(e)(1) of 
Armed Services Procurement Reg. and sufficiently warned bidder of possi- 
bility of mistake in bid, as specific request for bid verification is not 
necessary where bidder’s attention has been invited to checking bid 
prices and contracting officer is advised bid has been verified and no error 
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CONTRACTS—Continued 
Mistakes—Continued 
Verification prior to allegation of error—Continued 
Adequacy of information—Continued 
found. Therefore, acceptance of bid without knowledge of error having 
consummated valid and binding contract, there is no entitlement to 
additional compensation on basis of mistake in bid alleged year after 
contract award 
Negotiation 
Addenda acknowledgment requirement 
Where first two low offerors under solicitation issued pursuant to 10 
U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved to 
Govt. to make award “based on initial offers received without discussion 
of such offers’’ was proper. Although strict application of late addendum 
rule is not appropriate in every case involving negotiated procurement, 
contract having been negotiated under public exigency exception to 
formal advertising in view of urgency of procurement, and offerors having 
been advised that failure to acknowledge receipt of amendment “may 
result in rejection of your offer,’”’ and that award of contract may be 
based on initial offers, contract awarded is not subject to question 
Awards 
Initial proposal basis 
Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C. 2304(a)(10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 
3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduction 
is not considered attempt to “buy-in,” absent evidence of “inside” 
knowledge or fraud on part of offeror. However, no law or regulation 
having been violated, contract awarded is legal, but future recurrence of 
situation should be prevented and contract option not exercised unless 
advantageous to Govt 
Propriety 
Failure to negotiate with all offerors 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that 
offerors within competitive range be informed of areas in which their 
proposals are deficient and be given opportunity to justify reasonable- 
ness of their cost estimates or to revise those estimates and/or fee floors 
to satisfy Govt.’s requirements. However, although practical considera- 
tions militate against cancellation of contract, contract option should not 
be renewed but new contract negotiated 





848 INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc. 
Specifications 
Under Request for Quotations (RFQ) transformed from noncompeti- 
tive to competitive procurement, where partial emergency award was 
made to sole source manufacturer of voltmeters pending evaluation of 
‘‘equal”’ item offered at lower price, decision to consider “equal” product 
having relaxed specifications, amendment of RFQ, with notice and 
opportunity to original manufacturer to compete is required by pars. 
3-805.1 (b) and (e) of Armed Services Procurement Reg. Failure to give 
original manufacturer ‘‘equitable opportunity to negotiate’ on balance 
of procurement not justified under par. 3-805.1a(v), in view of detailed 
presentation of competing equipment, award to offeror of “equal’’ 
item on quotation revised to include provisioning data and publications 
without charge is prohibited by par. 3-805.1(a) 
Competition 
Adequate 
Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
brand name or equal clause was restrictive of competition where under 
first RFP only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.8.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient 
characteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 
Competitive range formula 
Refusal of Air Force in selecting source for furnishing electronic data 
processing equipment (EDPE), to be purchased by General Services 
Admin. (GSA) under the Federal Supply System, to discuss technical 
deficiencies of proposal that offered lower price than that of only pro- 
posal out of four considered acceptable violated 10 U.S. Code 2304(g), 
which provides for written or oral discussions with all responsible 
offerors submitting proposals within competitive range, price and 
other factors considered, when negotiated procurement exceeds $2,500, 
and authority of GSA to coordinate and provide for economic and 
efficient acquisition of EDPE neither impairing selection right of an 
agency nor exempting selection from procurement laws and regulations, 
further discussions should be conducted on low proposal, which having 
met all requirements except one portion of demonstration test is within 
competitive range, and on any other proposals satisfying the “within a 
competitive range” requirement 
Maximum possible extent 
Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Maximum possible extent—Continued 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
fully competitive basis 
Discontinuance of practice by American subcontractors supplying 
anthracite coal to European prime contractors at Army bases overseas 
of fixing prices and allocating coal quantities to their common export 
firm under antitrust immunity of Webb-Pomerene Act, recommended 
in 47 Comp. Gen. 223 in order to obtain maximum practicable compe- 
tition will not jeopardize Army’s ability to procure coal and, therefore, 
in Request for Proposals, “certificate of independent price determina- 
tion” clause should be modified to preclude restriction of competition, 
and “competition in subcontracting” clause made effective by removal 
of exemptive language relating to sales agencies. Also recommended is 
modification of noncompetitive discounts clause to particularize quan- 
tity discounts which are and are not economically and competitively 
justified, and elimination of sole-source effect of exclusive purchase 
conditions imposed by exporter 
Purchase orders under an indefinite quantity contract 
Issuance without securing competition of purchase orders for genera- 
tor sets during last 2 months of 12-month contract negotiated under 10 
U.S.C. 2804(a)(13) for indefinite quantity of sets, as provided in par. 
3-409.3 of Armed Services Procurement Reg., did not violate adver- 
tising statute at sec. 3709 of Revised Statutes (41 U.S.C. 5), or 10 U.S.C. 
2304(g), regarding competition to extent feasible in negotiation of con- 
tracts, absent evidence of possibility that another supplier could have 
furnished sets at lower price 
Cost-plus-incentive-fee contracts 
Deficient proposals 
Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract in- 
stead on basis of fee floors and rates for employee insurance benefits, 
only areas of difference between offerors within competitive price range, 
was improper and not in accord with 10 U.S.C. 2304(g), requiring that 
offerors within competitive range be informed of areas in which their 
proposals are deficient and be given opportunity to justify reasonable- 
ness of their cost estimates or to revise those estimates and/or fee floors 
to satisfy Govt.’s requirements. However, although practical considera- 
tions militate against cancellation of contract, contract option should 
not be renewed but new contract negotiated. 
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Negotiation—Continued 
Discretionary authority 


Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C. 2304(a)(10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 
3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduc- 
tion is not considered attempt to “‘buy-in,’”’ absent evidence of ‘‘inside’”’ 
knowledge or fraud on part of offeror. However, no law or regulation 
having been violated, contract awarded is legal, but future recurrence 
of situation should be prevented and contract option not exercised 
unless advantageous to Govt 

Evaluation factors 

Administrative determination 

Determination by contracting officer under request for proposals that 
Canadian subcontractor was nonresponsible having been reported de- 
ficient in technical capability and ability to meet delivery schedules does 
not evidence abuse of administrative discretion judged on basis of infor- 
mation available to him at time of determination, therefore, exclusion 
of subcontractor from negotiations and award to another offeror were 
proper even though prime contractor should have been notified before 
award of nonresponsibility determination and requested to clarify in- 
formation questioning determination, but should not have been requested 
after determination was made to extend its offer. However, determina- 
tion of nonresponsibility does not preclude consideration of subcontrac- 
tor for future procurements, and guidelines for determining responsibility 
of Canadian firms should be promulgated 

Delivery schedules 

Although it is inappropriate in formally advertised procurements to 
permit bidders to submit alternate delivery schedules, where Govt. in 
Request for Proposals (RFP) invites alternate delivery schedules on 
basis of furnishing or waiving first article requirement and provides for 
disregard of 21 day or less delivery difference in alternate schedules, 
failure to consider low offer based on waiving first article requirement in 
favor of 18 day shorter delivery schedule involving furnishing first 
article was inconsistent with RFP and purpose of “negotiation,” par. 
1-1903(a) of Armed Services Procurement Reg. not restricting evalua- 
tion of delivery differences between alternate delivery schedules that 
offer to furnish or to waive first: article requirement. Although due to 
emergency of procurement, award will not be disturbed, guidelines to 
preclude recurrence of situation are suggested 

“Or equal’ products 

Under solicitation for replacement of cylinder lining originally fur- 
nished in diesel engines which sought “product equal in all material 
respects to original manufacturer’s product,” and required offerors to 
furnish both their own drawings and manufacturer’s original ones, 
rejection of low proposal offering evidence of successful commercial 
operation in lieu of manufacturer’s original drawings because of inability 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
“Or equal” products—Continued 


to compare two products and evaluate offered replacement was legally 
correct. Although rewritten solicitation now permits drawings or other 
data to be furnished if adequate descriptive data is unobtainable, it is 
recommended that proposals under revised solicitation be considered 
on individual merits, and where information furnished reasonably sup- 
ports independent determination of equivalency, that award be made 
without regard to absence of original manufacturer’s drawings 
Point rating 
Competitive range formula 

Determination to evaluate proposals for furnishing tape recorders, 
spare parts, and use documentation on only common basis offered, price 
of recorder, rather than on basis of points assigned to cost, management, 
and technical criteria established after issuance of request for proposals 
was not proper exercise of administrative discretion, for unlike man- 
agement and technical evaluations, cost evaluations can be objectively 
measured on overall costs and, therefore, negotiation of procurement 
with only one of five offerors was not in accord with par. 3-804 of Armed 
Services Procurement Reg. requiring clarification of defectively priced 
proposals. However, even in applying defective cost evaluation technique; 
one of rejected proposals coming within “competitive range’’ contem- 
plated by 10 U.S.C. 2304(g) should have been considered as it was not 
so technically inferior as to preclude meaningful negotiation. Although 
award made will not be disturbed, steps should be taken to avoid 
recurrence of similar negotiation procedures 

Limitation on negotiation 

Propriety 

Negotiation procedures unlike formal advertising procedures designed 
to be flexible and informal, reservation in request for proposals to award 
contract on basis of initial proposals was not irrevocable determination, 
and having invoked 10 U.S.C. 2304(a) (10) authority, contracting officer 
should have negotiated late price reduction that replaced low offer as 
required by par. 3-805.1 of Armed Services Procurement Reg., par. 
3-506, respecting acceptance of late offer, not precluding negotiation, 
and exercise of contract option within discretion of Govt., price reduc- 
tion is not considered attempt to “buy-in,” absent evidence of ‘‘inside” 
knowledge or fraud on part of offeror. However, no law or regulation hav- 
ing been violated, contract awarded is legal, but future recurrence of 
situation should be prevented and contract option not exercised unless 
advantageous to Govt 

Under request for quotations contemplating cost-plus-incentive-fee 
contract for aircraft maintenance services, contract to contain option 
for continuation of services, determination that cost estimates submitted 
were unrealistic, making it impossible for offerors to qualify for incentive 
fees, and award without further negotiation of fixed-fee contract instead 
on basis of fee floors and rates for employee insurance benefits, only 
areas of difference between offerors within competitive price range, was 
improper and not in accord with 10 U.S.C. 2304(g), requiring that offerors 
within competitive range be informed of areas in which their proposals 
are deficient and be given opportunity to justify reasonableness of their 
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CONTRACTS—Continued 

Negotiation—Continued 

Limitation on negotiation—Continued 

Propriety—Continued 

cost estimates or to revise those estimates and/or fee floors to satisfy 
Govt.’s requirements. However, although practical considerations mili- 
tate against cancellation of contract, contract option should not be 
renewed but new contract negotiated 336 

Under Request for Quotations (RFQ) transformed from noncompeti- 
tive to competitive procurement, where partial emergency award was 
made to sole source manufacturer of voltmeters pending evaluation of 
“equal” item offered at lower price, decision to consider “equal” product 
having relaxed specifications, amendment of RFQ, with notice and oppor- 
tunity to original manufacturer to compete is required by pars. 3-805.1 
(b) and (e) of Armed Services Procurement Reg. Failure to give original 
manufacturer ‘‘equitable opportunity to negotiate’ on balance of pro- 
curement not justified under par. 3-805.1la(v), in view of detailed pres- 
entation of competing equipment, award to offeror of “‘equal” item on 
quotation revised to include provisioning data and publications without 
charge is prohibited by par. 3—-805.1(a) 

Mistakes 

Item error in aggregate bid 

Under negotiated procurement providing for award of requirements 
contract in aggregate to lowest bidder, where contracting officer is not 
required to compare bid prices on individual items, and where 13-percent 
difference between low aggregate offer and next lowest aggregate offer is 
not sufficient to place contracting officer on notice of probability of 
error, alleged mistake in bid price of one item may not be corrected, no 
mutual mistake having been made in drawing of contract, which reflecting 
intended agreement of parties is considered to have been awarded in 
good faith, and fact that error was mistake in judgment on part of 
bidder, and that actual requirements of Govt. substantially exceeded 
estimated requirements does not provide legal basis for reforming 
contract or for granting relief by increase in price 

Notice of disqualification 

Determination by contracting officer under request for proposals that 
Canadian subcontractor was nonresponsible having been reported de- 
ficient in technical capability and ability to meet delivery schedules 
does not evidence abuse of administrative discretion judged on basis of 
information available to him at time of determination, therefore, ex- 
clusion of subcontractor from negotiations and award to another offeror 
were proper even though prime contractor should have been notified 
before award of nonresponsibility determination and requested to clarify 
information questioning determination, but should not have been re- 
quested after determination was made to extend its offer. However, 
determination of nonresponsibility does not preclude consideration of 
subcontractor for future procurements, and guidelines for determining 
responsibility of Canadian firms should be promulgated 
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CONTRACTS—Continued 

Negotiation—Continued 

Public exigency 

Failure to meet conditions 

Where first two low offerors under solicitation issued pursuant to 
10 U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved to 
Govt. to make award “‘based on initial offers received without discussion 
of such offers’’ was proper. Although strict application of late addendum 
rule is not appropriate in every case involving negotiated procurement, 
contract having been negotiated under public exigency exception to 
formal advertising in view of urgency of procurement, and offerors 
having been advised that failure to acknowledge receipt of amendment 
“may result in rejection of your offer,’”’ and that award of contract may 
be based on initial offers, contract awarded is not subject to question____ 
Options 

Indefinite v. requirements contract 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs, 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at 
time contract was executed, contract, indefinite quantity and not re- 
quirements contract, Govt. was not required to obligate more than 
cost of minimum quantity, and issuance of purchase orders analogous 
to situation in Leiter v. U.S., 271 U.S. 204, regarding lease renewal 
option, which did not go into funding, is not authority for concluding 
last two purchase orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as 
particular terms of art to distinguish between two different kinds of 
option contracts, and use of indefinite quantity contract described in 
par. 3-409.3 for negotiation of commercial items, without time or 
quantity limitations, in purchase of minimum quantity of generator 
sets, with right to order during l-year period additional quantities up to 
eight times minimum was appropriate, as option contract described in 
par. 1-1501 et seg., which does limit time and quantities, is intended 
for use in advertising or negotiating for items not readily available on 
open market, where requirements beyond minimum quantities are 
foreseeable and later orders may represent less than minimum economic 
production quantities, which considering start-up costs, production lead 
time, etc., could preclude adequate competition 
Patents. (See Patents) 


313-968 O-69—56 
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CONTRACTS—Continued 

Payments 

Discounts for prompt payment. (See Contracts, discounts) 

Progress 

Request 

Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business concerns 
in Armed Services Procurement Reg. (ASPR) Appendix E-503, which 
was submitted in response to invitation that did not provide for small 
business set-aside but incorporated by reference 70 percent Progress Pay- 
ment Clause in ASPR App. E-510.1, is qualified bid and deviation deli- 
berately taken is not trivial or minimal but modifies legal obligation of 
parties concerning payment, notwithstanding negligible effect on price 
and precatory nature of term “request” and, therefore, bid deviation is 
not minor informality or irregularity that may be waived under ASPR 
2-405 by contracting officer 

Fact that Armed Services Procurement Reg. (ASPR) Appendix 
E-505 contemplates request for and granting of “‘unusual’’ progress pay- 
ments at percentages in excess of customary 70 percent provided in 
ASPR App. E-510.1, does not have effect of putting contracting officer on 
notice that request for 75 percent of total cost progress payments pro- 
vided in ASPR App. E-503 under invitation including 70 percent Prog- 
ress Payment Clause is possible minor informality or irregularity that 
may be waived within meaning of ASPR 2-405, as ASPR App. E-505, 
while permitting requests for progress payments in excess of customary 
70 percent has reference to requests from contractors and does not grant 
similar rights to bidders or prospective contractors 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word ‘“‘request’”’ 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority” is deemed 
precatory in nature rather than demand and, therefore, qualified bid was 
properly rejected 
Price adjustment 

Changes 

Unchanged work 

Recovery of stand-by costs and related expenses incurred by contractor 
in connection with delayed performance of contract for grading timber 
access road and constructing footbridge is limited in absence of contrac- 
tual provision for payment of delayed costs to additional expenses 
directly attributable to changed work authorized under Changes clause 
of contract which disrupted contract, and in accordance with so-called 
Rice doctrine, U.S. v. Rice, 317 U.S. 61, payment may not be made for 
consequential expenses incurred incident to unchanged work 





CONTRACTS—Continued 

Privity 

Contractor costs 

Insurance premiums 

Claim of insurance company for unpaid premiums on policies providing 
for retrospective determination of earned premiums covering workmen’s 
compensation, public liability and other required insurance that is reim- 
bursable under cost-type contracts may be paid notwithstanding ‘‘No 
Cost Settlement Agreement’ that included mutual releases, and lack of 
privity between Govt. and insurance company. Contracting officer under 
sec. 10-554 of Army Procurement Procedure—which has force and effect 
of law—having responsibility upon termination or completion of cost- 
reimbursable-type contract to obtain insurance credits due contractor or 
to assume contractor’s insurance obligations, liability of Govt. for un- 
paid insurance premiums is mandatory and must be read into termination 
settlement 

Subcontractors 

Concept 

Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons pre- 
clude disturbing award, but future coal procurements should be on 
fully competitive basis 
Requirements 

What constitutes 

Under contract negotiated pursuant to 10 U.S.C. 2304(a)(13), for 
generator sets to be purchased during 12-month period, and subject to 
minimum and maximum quantity, as well as dollar limitations, funding 
of last two purchases was not inconsistent with provisions of Armed 
Services Procurement Reg., nor in violation of appropriation provisions 
at secs. 3732, 3679, and 3690 of Revised Statutes, even though sufficient 
funds to cover maximum quantities orderable were not available at time 
contract was executed, contract, indefinite quantity and not requirements 
contract, Govt. was not required to obligate more than cost of minimum 
quantity, and issuance of purchase orders analogous to situation in 
Leiter v. U.S., 271 U.S. 204, regarding lease renewal option, which did 
not go into funding, is not authority for concluding last two purchase 
orders were illegally issued 

While in ordinary usage there is little distinction between contract 
including option for additional amount and indefinite quantity contract, 
expressions are employed in Armed Services Procurement Reg. as par- 
ticular terms of art to distinguish between two different kinds of option 
contracts, and use of indefinite quantity contract described in par. 
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CONTRACTS—Continued 

Requirements—Continued 

What constitutes—Continued 
3-409.3 for negotiation of commercial items, without time or quantity 
limitations, in purchase of minimum quantity of generator sets, with right 
to order during 1-year period additional quantities up to eight times 
minimum was appropriate, as option contract described in par. 1-1501 
et seq., which does limit time and quantities, is intended for use in adver- 
tising or negotiating for items not readily available on open market, 
where requirements beyond minimum quantities are foreseeable and 
later orders may represent less than minimum economic production 
quantities, which considering start-up costs, production lead time, 
ete., could preclude adequate competition 
Sales. (See Sales) 
Service Contract Act. (See Contracts, labor stipulations, Service Contract 

Act of 1965) 
Small business concerns. (See Contracts, awards, small business con- 

cerns) 
Specifications 

Addenda acknowledgment. (See Contracts, specifications, failure to 

furnish something required, addenda acknowledgment) 
Adequacy 
Correction recommended 

Rejection of low bid to furnish cable in accordance with Military 
Specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as well, 
was erroneous and recourse should have been made to brand name “or 
equal” clause to overcome difficulties in drafting detailed specifications. 
Therefore, due to failure to advise bidders of need for interchangeability 
of cables or logistic problem that would result from procurement of other 
than brand name, advertised specifications are inconsistent with full and 
free competition required by 10 U.S.C. 2305(a) and invitation should 


Invitation for electric equipment which contained a “brand name or 
equal” clause that did not list ‘‘interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchange- 
ability is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to 
meet salient characteristics itemized in purchase description, no correc- 
tive action is required due to delivery conditions. However, appropriate 
steps should be taken to insure that misleading provisions are deleted 
from future brand name or equal invitations, and that brand-name 
model specified in invitation meets salient characteristics desired by 
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CONTRACTS—Continued 
Specifications—Continued 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
Changes, revisions, etc. 
After bid opening 
Propriety 
Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were 
unjustified, and alternate bidding method not per se invalid nor con- 
sidered bidding on different job but rather bidding on common basis 
with other bidders, meeting needs of Govt., restrictions on bidder’s 
customary internal operations, even if intended to encourage other 
bidders, were inconsistent with full and free competition contemplated 
by 10 U.S.C. 2305 and, therefore, invitation should be canceled and 
reissued or modified. However, if full and free competition required 
under sec. 2305 creates dredging procurement problems, matter should 
be presented to Congress 
Delays 
Reimbursement 
Recovery of stand-by costs and related expenses incurred by contractor 
in connection with delayed performance of contract for grading timber 
access road and constructing footbridge is limited in absence of contrac- 
tual provision for payment of delayed costs to additional expenses 
directly attributable to changed work authorized under Changes clause 
of contract which disrupted contract, and in accordance with so-called 
Rice doctrine, U.S. v. Rice, 317 U.S. 61, payment may not be made 
for consequential expenses incurred incident to unchanged work 
Conformability of equipment, etc. 
Bid acceptance time. (See Bids, acceptance time limitation) 
Information deviating from specifications 
Under solicitation that provided no exception to furnishing new 
outer cylinders for aircraft, rejection of low proposal offering to furnish 
“overhauled certified” sylinders was proper, notwithstanding delayed 
award information, and was within purview of par. 1-1208 of Armed 
Services Procurement Reg. which authorizes procurement of used and 
reconditioned material and former Govt. surplus material, and in view 
of fact that word “overhauled” in industry and in Govt. engineering 
and procurement areas is accepted to indicate condition other than 
new and to imply repaired condition, and that low confirmed prices 
offered support conclusion new material was not proposed and would 
not be used in performance of contract, contracting officer is considered 
not to have had duty to “ferret” out unique meaning of and company 
policy attached to use of words “overhauled certified.”” However, in 
future procurements, award information should issue promptly 
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CONTRACTS—Continued 

Specifications—Continued 

Consolidation 

Total small business set-asides under solicitations listing aerial delivery 
slings by different Federal Stock Numbers (FSN) may not be vetoed 
under par. 1-706.1(c) (ii) of Armed Services Procurement Reg. by large 
business concern designated “Planned Emergency Producer’ for items 
other than those being solicited on basis procurement is different sizes of 
“one” item manufactured in accordance with common specification. 
Concern not a planned producer for items being solicited not only does 
not have right to veto set-asides, but procurement is not subject to item 
veto of regulation, word “item’”’ as used in regulation being synonymous 
to use attributed to word in implementation of Defense Cataloging and 
Standardization Act, 10 U.S.C. 2451-2456, wherein each separate item of 
supply used recurrently is assigned FSN item identification, and act also 
required conformity of slings to common basic specification 

Defective 

Commercial specifications availability 

Invitation that referenced commercial specifications needed in prep- 
aration of bids is not defective invitation that precludes full and free 
competition contemplated by 10 U.S.C. 2305(b), where invitation was 
completed for bid preparation and evaluation purposes upon receipt of 
specifications by bidders responsible for obtaining referenced specifica- 


Deviations 
Deliberate 

Low bidder, having obtained corrosion control facility construction 
contract by submitting bid that conformed to specifications but who 
deliberately planned to disregard using paving equipment prescribed in 
invitation in belief specifications would not be enforced, when compelled 
to conform in accordance with specifications may not recover additional 
amount expended by alleging bid mistake, absent showing contracting 
officer was chargeable with notice that required equipment was unobtain- 
able and that it was unreasonable for him in light of his experience with 
similar projects not to check subitems to suggest possible areas of error to 
contractor when he found overall price differential did not require verifi- 
cation. Therefore, contractor having accepted award without objection 
is estopped from questioning validity of contract upon failing to have 
contract interpreted and enforced as hoped 

Informal v, substantive 
Bid acceptance time 

Two bid acceptance provisions in invitation, one standard form 33, 
entitled “Solicitation, Offer and Award,”’ prescribing that bid will be open 
for 60-calendar days unless different period is specified by bidder in 
blank space provided, other, standard form 334A, entitled ‘Solicitation 
Instructions and Conditions,” which stated that offer of less than 90 day 
acceptance period would be rejected are not inconsistent where 90-day 
reference in instructions is not intended to relieve bidder of responsibility 
of selecting acceptance period. Therefore, low bid submitted without 
specifying different acceptance period automatically offered 60 day bid 
acceptance period, and bid nonresponsive to 90 day acceptance period 
requirement may not,be considered for award 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Deliberate deviation 
Low bid of small business concern in which progress payments were 
requested in an accompanying letter that is considered part of bid, in 
amount of 75 percent of total costs prescribed for small business concerns 
in Armed Services Procurement Reg. (ASPR) Appendix E-503, which was 
submitted in response to invitation that did not provide for small business 
set-aside but incorporated by reference 70 percent Progress Payment 
Clause in ASPR App. E-510.1, is qualified bid and deviation deliberately 
taken is not trivial or minimal but modifies legal obligation of parties con- 
cerning payment, notwithstanding negligible effect on price and precatory 
nature of term “request’’ and, therefore, bid deviation is not minor 
informality or irregularity that may be waived under ASPR 2-405 by 
contracting officer ; 
Failure to bid on addendum 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of 
par. 2-405 of Armed Services Procurement Reg., and amendments pro- 
viding for substantial increase in work to be performed, conflicting 
contentions as to price need not be resolved. Fact that bidder’s repre- 
sentative remained silent to query before bid opening concerning receipt 
of amendments does not affect bid deviation, silence not having eviden- 
tiary attribute of positive oral affirmation, nor may statements made 
after bid opening be considered, as bid responsiveness must be estab- 
lished as of bid opening time 
Failure to return invitation to bid attachments 
Failure to return several pages containing material and substantive 
provisions of invitation for installation of roof ventilators with low bid, 
which on its face stated intent to comply with terms of invitation and 
which acknowledged amendments to invitation on bid form included in 
invitation does not require rejection of bid as nonresponsive where re- 
turn of invitation was not requested, and low bidder in its proposal to 
perform contract in strict accordance with standard forms 23-A and 
19-A, and specifications, schedules, drawings, and conditions of invita- 
tion offered total compliance and, therefore, low bid should be considered 


Invitation to bid provisions 

Cancellation of invitation that incorporated by reference Buy Ameri- 
can clause in par. 6-104.5 of Armed Services Procurement Reg. because 
Buy American Certificate and Certification of Independent Price De- 
termination requirements inadvertently omitted from invitation were 
considered essential was unjustified in view of fact that acceptance of 
bid under invitation would bind bidder to furnish domestic end products 
fixed by clause, and that Independent Price Determination, going to 
responsibility of bidder and not responsiveness of bid, could be furnished 
after bids were opened. Therefore, canceled invitation should be rein- 
stated and submitted bids evaluated. 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
‘*New material’’ clause 
Under solicitation that provided no exception to furnishing new outer 
cylinders for aircraft, rejection of low proposal offering to furnish ‘‘over- 
hauled certified” cylinders was proper, notwithstanding delayed award 
information, and was within purview of par. 1-1208 of Armed Services 
Procurement Reg. which authorizes procurement of used and recondi- 
tioned material and former Govt. surplus material, and in view of fact 
that word “overhauled” in industry and in Govt. engineering and pro- 
curement areas is accepted to indicate condition other than new and to 
imply repaired condition, and that low confirmed prices offered support 
conclusion new material was not proposed and would not be used in 
performance of contract, contracting officer is considered not to have 
had duty to “ferret”’ out unique meaning of and company policy attached 
to use of words “overhauled certified.”” However, in future procurements, 
award information should issue promptly 
Subcontracting percentages 
Listing of category of specialty work to be performed under prime 
contract precluded by sec. 5B-2.202-70(a) of General Services Adminis- 
tration Procurement Regs. when category is less than 3% percent of 
estimated cost of entire contract, discrepancy in listing or failure to list 
subcontractor for a less than 3% percent category of specialty work 
under a prime contract for the extension and modification of a Federal 
building and post office may be waived as not affecting the responsive- 
ness of the bid 
Failure to furnish something required 
Addenda acknowledgment 
Bid nonresponsive 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of par. 
2-405 of Armed Services Procurement Reg., and amendments providing 
for substantial increase in work to be performed, conflicting contentions 
as to price need not be resolved. Fact that bidder’s representative 
remained silent to query before bid opening concerning receipt of 
amendments does not affect bid deviation, silence not having eviden- 
tiary attribute of positive oral affirmation, nor may statements made 
after bid opening be considered, as bid responsiveness must be estab- 
lished as of bid opening time 
Negotiated procurements 
Where first two low offerors under solicitation issued pursuant to 10 
U.S.C. 2304(a)(2) failed to acknowledge amendment, award to next 
highest offeror without negotiation in accordance with right reserved 
to Govt. to make award “based on initial offers received without discus- 
sion of such offers” was proper. Although strict application of late 
addendum rule is not appropriate in every case involving negotiated 
procurement, contract having been negotiated under public exigency 
exception to formal advertising in view of urgency of procurement, and 
offerors having been advised that failure to acknowledge receipt of 
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Specifications—Continued 
Failure to furnish something required—Continued 
Addenda acknowledgment—Continued 
Negotiated procurements—Continued 
amendment ‘‘may result in rejection of your offer,’’ and that award of 
contract may be based on initial offers, contract awarded is not subject 
10: GUSH OR cs missense eietnnvecs Wweccaus Lemiccwat cu geibece da 
Bid bond 
Loan project 
Award of construction contract to cooperative—low bidder utilizing 
funds borrowed from Rural Electrification Admin. (REA)—nonrespon- 
sive to invitation because of substituting less costly and less protective 
combination of builder’s risk insurance for cost of materials and con- 
tractor’s bond for remaining costs in lieu of construction bond to cover 
entire contract price was inconsistent with advertised bidding principles 
and adversely affects free competition, notwithstanding waiver of 
required bond was considered “in best interests of borrower,” and aided 
in promotion of project. Although award made in good faith and not 
contrary to 7 U.S.C. 904, granting broad discretion to REA Adminis- 
trator, will not be disturbed, if less costly form of protection is adequate, 
future invitations should provide for alternative protection in lieu of 
performance bond 
Information 
Invitation to bid attachments 
Failure to return several pages containing material and substantive 
provisions of invitation for installation of roof ventilators with low 
bid, which on its face stated intent to comply with terms of invitation 
and which acknowledged amendments to invitation on bid form in- 
cluded in invitation does not require rejection of bid as nonresponsive 
where return of invitation was not requested, and low bidder in its 
proposal to perform contract in strict accordance with standard forms 
23-A and 19-A, and specifications, schedules, drawings, and conditions 


of invitation offered total compliance and, therefore, low bid should be 
considered fer awardee ical soe kk Uda esd wapwoluce asi 


License approval 


License requirements in total small business set-aside invitation for 
transportation of household effects and related services under three 
delivery schedules relating to bidder responsibility and not to bid eval- 
uation, bidders who at time of bid opening had required State license 
for performance of one schedule and Interstate Commerce Commission 
permits pending for other two delivery schedules may be considered 
for award of all schedules. If compliance with ‘Permits and Licenses” 
clause of invitation had been required at time of bid opening, or bidding 
participation had been limited to permit holders, restrictions determina- 
tive not of bidder responsibility but of procurement responsibility and 
convenience, partial award pending ICC operating approval, if con- 
sidered necessary, would be proper 

Military 

‘*All or none’’ bidding requirement 

“All or none” bidding limitation in invitation soliciting bids for purchase 
of various types of refuse collection, materials-handling trucks with 
container hoisting devices, and for detachable refuse containers suitable 
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CONTRACTS—Continued 
Specifications—Continued 
Military—Continued 
“All or none” bidding requirement—Continued 
for use with trucks to be manufactured in accordance with performance 
type military specifications is not restrictive of competition where 
limitation is necessary to insure purchase of workable system for collec- 
tion and handling of trash and is based upon bona fide determination 
that necessary degree of compatibility of components of advertised 
system cannot be otherwise achieved under referenced military specifica- 


Standardization propriety 
Establishment of military specification standardizing proprietary 
swivel hook for use in tire chain assemblies without including in test 
program competitive product does not satisfy 10 U.S.C. Ch. 145, which 
contemplates fullest practicable cooperation and participation of industry 
in standardization development, and although in view of urgent need for 
tire chains, it would not be in public interest to interfere with current 
procurement of item, integrity of competitive bidding system requires 
suspension of further use of military specifications that restrict procure- 
ment of chain assemblies or spare parts to those concerns using proprie- 
tary hook until other competitive articles are tested and evaluated 
‘‘New material’’ clause 
Exception 
Under solicitation that provided no exception to furnishing new outer 
cylinders for aircraft, rejection of low proposal offering to furnish ‘‘over- 
hauled certified” cylinders was proper, notwithstanding delayed award 
information, and was within purview of par. 1-1208 of Armed Services 
Procurement Reg. which authorizes procurement of used and recondi- 
tioned material and former Govt. surplus material, and in view of fact 
that word “overhauled” in industry and in Govt. engineering and pro- 
curement areas is accepted to indicate condition other than new and to 
imply repaired condition, and that low confirmed prices offered support 
conclusion new material was not proposed and would not be used in per- 
formance of contract, contracting officer is considered not to have had 
duty to “ferret” out unique meaning of and company policy attached to 
use of words ‘“‘overhauled certified.”’” However, in future procurements, 
award information should issue promptly 
Preparation 
Bidder participation 
Although commercial specifications incorporated by reference in 
invitation for aircraft recording system only became available from com- 
mercial publisher 7 days before bid opening time, two bidders to whom 
procurement was limited were not prejudiced, notwithstanding period 
allotted for preparation and submission of bids was less than 15 bidding 
days prescribed by par. 2-202.1 of Armed Services Procurement Reg. for 
procurement of standard commercial articles and services, as bidders had 
participated in procurement efforts of contracting agency and aware of 
technical requirements and complexities of recording system they could 
have prepared responsive bids within the time allotted for preparation 
and submission of bids 


. 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive 
Discarding all bids. (See Bids, discarding all bids, specifications 
restrictive) 
Disposal areas under dredging contracts 
Restrictions contained in invitation for bids that precluded considera- 
tion of more economical and practical method of river dredging to be 
accomplished by means of alternate rehandling operations and use of 
other than Govt. furnished disposal areas, although invitation provided 
for negotiation of alternate disposal areas after contract award, were un- 
justified, and alternate bidding method not per se invalid nor considered 
bidding on different job but rather bidding on common basis with other 
bidders, meeting needs of Govt., restrictions on bidder’s customary 
internal operations, even if intended to encourage other bidders, were 
inconsistent with full and free competition contemplated by 10 U.S.C. 
2305 and, therefore, invitation should be canceled and reissued or 
modified. However, if full and free competition required under sec. 2305 
creates dredging procurement problems, matter should be presented to 
Congress 
Particular make 
Description availability 
Under solicitation for replacement of cylinder lining originally fur- 
nished in diesel engines which sought “product equal in all material 
respects to original manufacturer’s product,’”’ and required offerors to 
furnish both their own drawings and manufacturer’s original ones, 
rejection of low proposal offering evidence of successful commercial 
operation in lieu of manufacturer’s original drawings because of inability 
to compare two products and evaluate offered replacement was legally 
correct. Although rewritten solicitation now permits drawings or other 
data to be furnished if adequate descriptive is unobtainable, it is recom- 
mended that proposals under revised solicitation be considered on indi- 
vidual merits, and where information furnished reasonably supports 
independent determination of equivalency, that award be made without 
regard to absence of original manufacturer’s drawings 
‘Or equal’’ not solicited 
Rejection of low bid to furnish cable in accordance with military 
specifications that are based on sole source brand name cable because 
offered cable required use of adapters and connectors to make it inter- 
changeable with brand name cable in use, where bidders had not been 
informed of interchangeability requirement and rejected cable possessed 
characteristics similar to brand name and would perform equally as well, 
was erroneous and recourse should have been made to brand name “or 
equal” clause to overcome difficulties in drafting detailed specifications. 
Therefore, due to failure to advise bidders of need for interchangeability 
of cables or logistic problem that would result from procurement of 
other than brand name, advertised specifications are inconsistent with 
full and free competition required by 10 U.S.C. 2305(a) and invitation 
should be canceled 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics 
Negotiation pursuant to 10 U.S.C. 2304(a)(11) of one contract under 
two requests for proposals (RFP), which incorporated by reference 
brand name or equal clause was restrictive of competition where under 
first RFP only one offer was received in response to limited competition 
that did not meet competition contemplated by 10 U.S.C. 2304(g) and, 
therefore, constituted sole-source procurement, and where rejection of 
only other proposal under second RFP for failure to meet salient char- 
acteristics of brand-name item indicated preference for brand name. 
Although award will not be disturbed, performance specifications should 
be drafted in order to obtain, whether by advertising or negotiation, 
adequate and effective competition in future 
Invitation for electric equipment which contained a ‘“‘brand name or 
equal” clause that did not list “interchangeability” as salient charac- 
teristic, and clauses that required submission and testing of bid samples 
that would in addition to other factors be evaluated for interchange- 
ability is misleading invitation. Although award was made to low bidder 
whose descriptive literature and sample model were determined to meet 
salient characteristics itemized in purchase description, no corrective 
action is required due to delivery conditions. However, appropriate 
steps should be taken to insure that misleading provisions are deleted 
from future brand name or equal invitations, and that brand-name model 
specified in invitation meets salient characteristics desired by Govt---- 
Unwarranted 
Requirement to use original manufacturer’s repair parts in overhaul 
of diesel engines because it is considered impossible to administratively 
qualify each part before it is installed should be relaxed to permit bidders 
to offer parts that have demonstrated consumer acceptability or have 
been successfully supplied under past Govt. contracts, parts warranty 
required of prime contractor providing Govt. reasonable assurance of 
quality and reliability of parts furnished, and evidence of past Govt. 
contracts or satisfactory general commercial use serving same purpose 
as testing and approval of each part by contracting agency before it is 
installed in engine being overhauled 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations) 
Subcontractors 
Government control 
Fixing of prices and allocation of coal sold to European prime con- 
tractors by American export association of subcontractors claiming 
Webb-Pomerene Act, 15 U.S.C. 61-65, immunity to antitrust laws is 
restrictive of competitive negotiation required by par. 3-102(c) of 
Armed Services Procurement Reg., as requirement is not dependent 
upon or subject to antitrust laws and, notwithstanding contract awarded 
is fixed-price contract, control exercised by Army over every aspect of 
procurement extinguished distinction between prime and subcontractors 
and Govt. ultimately bearing excessive subcontracting costs has been 
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CONTRACTS—Continued 
Subcontractors—Continued 
Government control—Continued 


prejudiced by noncompetitive activities of subcontractors. However, 
although contract is voidable at option of Govt., practical reasons 
preclude disturbing award, but future coal procurements should be on 
fully competitive basis 

Privity. (See Contracts, privity) 
Subcontracts 

Bid shopping 

Bidder affiliates listed as subcontractors 

To permit low bidder under invitation for extension and moderniza- 
tion of Federal building and post office to list inactive affiliates as sub- 
contractors would place bidder in guise of subcontractor in control of 
specialty work, free to bid shop among bona fide subcontractors, thereby 
obtaining competitive advantage over bidders listing themselves or 
bona fide subcontractors and, therefore, low bid was properly rejected 
as nonresponsive, even though invitation did not require specialty work 
to be performed by listed subcontractors. In any event, acceptance of 
low bid was precluded by failure of one of listed subcontractors to meet 
competency requirements of invitation 

Listing of subcontractors 

Listing of category of specialty work to be performed under prime 
contract precluded by sec. 5B—2.202-70(a) of General Services Admin- 
istration Procurement Regs. when category is less than 3% percent of 
estimated cost of entire contract, discrepancy in listing or failure to 
list a subcontractor for a less than 3% percent category of specialty 
work under a prime contract for the extension and modification of a 
Federal building and post office may be waived as not affecting the 
responsiveness of the bid 

Where occurrence of number of errors and inconsistencies in prepa- 
ration of subcontractor listing form did not have adverse effect on 
competition or cause any misinterpretation that affected bid prices or 
prejudiced bidders’ interest under invitation for extension and modern- 
ization of Federal building and post office, cancellation of invitation is 
not required by par. 1-2.404-1(b)(1) of Federal Procurement Regs. 
However, future solicitations should correlate subcontractor listing 
form and specifications so there is no doubt as to what is required of 


Tax matters 

Social security taxes 

Increase as requiring contract adjustment 

Increase in social security taxes resulting from medicare program 
provided by Social Security Act Amendments of 1965, and designated 
“excise tax’’ on wages is not ‘‘Federal excise tax or duty on transactions 
or property covered by this contract”’ contemplated by contract clause 
in sec. 1-11.401-1 of Federal Procurement Regs. entitled ‘Federal, 
State and Local Taxes,” which authorizes price adjustment for tax 
increases that occur after date of contract. Therefore, increase in social 
security taxes subsequent to execution of construction contract is not 
payable as contract change, tax clause employing phrase “transactions 
or property” in connection with subject matter of the contract and its 
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CONTRACTS—Continued 
Tax matters—Continued 
Social security taxes—Continued 
Increase as requiring contract adjustment—Continued 
purposes does not apply to social security tax increases, neither consid- 
ered property nor transaction in sense of doing or performing business, 
but tax levied “upon relation of employment.”’_._.................-- 
Termination 
Convenience of Government 
Propriety of termination 
Termination of contract for convenience of Govt. because contractor 
failed to meet condition of contract, furnishing of performance bond 
within time prescribed, although administrative matter, contractor 
having furnished satisfactory bond despite notice of termination before 
expiration of extended due date, contracting officer should have con- 
sidered feasibility of withdrawing termination notice, thereby eliminating 
expense of reprocurement as well as possible convenience termination 
costs. However, although replacement contract will not be disturbed, 
procurement personnel should be informed of rights and liabilities of 
Govt. and its contractors to preclude recurrence of similar situations_-_ 
Insurance premiums unpaid 
Claim of insurance company for unpaid premiums on policies providing 
for retrospective determination of earned premiums covering workmen’s 
compensation, public liability and other required insurance that is 
reimbursable under cost-type contracts may be paid notwithstanding 
“No Cost Settlement Agreement” that included mutual releases, and 
lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement 
COORDINATED FEDERAL WAGE SYSTEM 
Implementation 
In view of designation under Coordinated Federal Wage System 
contained in chapter 532 of Federal Personnel Manual of lead agency 
in each wage area to conduct wage survey and develop wage schedules 
for use by all agencies in area, individual agency no longer may exercise 
discretion as to whether particular schedule should be placed in effect 
and, therefore, instructions may be issued to require each agency in wage 
area to place new wage schedule in effect on date decided upon by lead 
agency, provided date is not earlier than date lead agency actually 
prescribes schedule 
COURTS 
Costs 
Awarded to United States 
Disposition 
Court costs awarded National Labor Relations Board under Pub. L. 
89-507, approved July 18, 1966 (28 U.S.C. 2412), are for deposit into 
Treasury as miscellaneous receipts under 31 U.S.C. 484, absent authority 
in 1966 act or any other law making available for expenditure by Federal 
agency moneys derived from judgment for costs awarded to U.S. pursu- 
ant to 1966 act 
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COURTS—Continued 
Court of Claims 
Decisions 
Effect given by General Accounting Office 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to 
compute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 
doubtful to warrant extending rule of case in view of reservation expressed 
by court concerning correctness of GAO decisions under sec. 511 of Career 
Compensation Act that retired member of one branch of uniformed 
services who held higher grade in another branch of service is not 
entitled to retired pay computed on pay of higher grade, and differences 
between various statutes 
Judgments, decrees, etc. 
Acceptance as precedent by General Accounting Office 
Berkey v. United States, 176 Ct. Cl. 1 
Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S.C. 3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that sec. 
3203(b)(1), barring payment of accumulated lump sum in event of 
incompetent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, elimi- 
nates discrimination, and results in uniform disposition of accumulated 
retired pay withheld under 38 U.S.C. 3203(a)(1) from both competent 
and incompetent retired members. Application suspended by B—156913, 
June 24, 1968, unpublished decision 
Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay withheld 
pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensatiop and not gratuity, retired pay is for 
distribution under 10 U.S.C. 2771, as there is no basis for distinguishing 
between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories— 
competent and incompetent—should be on same basis, and claims 
similar to Berkey case handled as indicated in 40 Comp. Gen. 666; and 41 
id. 218 is reversed. Application suspended by B-156913, June 24, 1968, 
unpublished decision 
Res judicata 
Judgment on the merits 
Dismissal by U.S. Court of Claims of suit filed by retired Army officer 
(Ct. Cl. No. 111-64) for increased retired pay which was based on fact 
that he should have been advanced on retired list under 10 U.S.C. 3964 to 
rank of major rather than to rank of captain constitutes judicial determin- 
ation on merits and judgment having become final, matter is now res 
judicata and, therefore, officer’s claim for increased retired pay may not 
be considered under rule in 5 Comp. Gen. 334, and in view of 28 U.S.C. 
2519, prescribing that final judgment of Court of Claims against plaintiff 
bars any further claim against U.S. arising out of matters involved in 
case or controversy 
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COURTS—Continued 
Judments, decrees, etc.—Continued 
Res judicata—Continued 
Subsequent claims 
Under doctrine of res judicata, which applies to repetitious suits in- 
volving same cause of action, valid judgment on merits constitutes 
absolute bar to subsequent action on same claim or demand as cause of 
action had been extinguished in court proceedings 
CUSTOMS 
Employees 
Overtime services 
Reimbursement 
Exemption granted by act of June 3, 1944, to 19 U.S.C. 1451, imposing 
on owners or operators of vessels and other conveyances entering U.S. at 
night, Sundays, and holidays, requirement to pay extra compensation 
and expenses of customs officers assigned to duty in connection with 
entering, may not be extended, absent congressional approval, to proposed 
monorail system for operation between El Paso, Texas, and Jaurez, 
Mexico, specific listing in 1944 act of highway vehicles, bridges, tunnels, 
ferries, motor vehicles, trolley cars, and foot travelers as exceptions to 19 
U.S.C. 1451, implying exclusion from exceptions authorized of other 
modes of transportation, such as monorails, trains, vessels, airplanes, and 
pipelines 
DAMAGES 
Contracts. (See Contracts, damages) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 
DECEDENTS’ ESTATES 
Administration 
Costs 
Small estates 
The $1,000 limitation prescribed in par. 40504(b) (5), Dept. of Defense 
Military Pay and Allowances Entitlements Manual, on payment of 6 
months’ death gratuity to parent as natural guardian of minor child 
may be exceeded to conform to amounts prescribed by statutes of 
States in which claimants reside where means are provided for Govt. to 
obtain good acquittance. Therefore, death gratuity due minor son of 
deceased member of uniformed services may be paid to mother sup- 
porting claim in behalf of child with affidavit substantially complying 
with requirements of California Code, upon determination showing of 
compliance with $2,000 limitation imposed on payment of money and 
personal property includes death gratuity, and that any insurance pro- 
ceeds due, plus other amounts, will not cause either $2,000 limitation 
or $2,500 restriction on total estate to be exceeded 
Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b)(5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute in- 
volved, and facts bringing payment to guardian within purview of State 
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DECEDENTS’ ESTATES—Continued 
Administration—Continued 
Costs—Continued 
Small estates—Continued 
statute in which persons concerned reside should be furnished in affidavit 
form, and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if matter is free from doubt, to avoid expense of obtaining 
legal guardianship 
As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor 
insurance that is payable in accordance with Federal law to persons 
listed in 10 U.S.C. 1477, principal concern of Govt. is to obtain good 
acquittance when payment to minor is involved, therefore, when State 
statute provides for good acquittance, payment of death gratuity due 
minor child of deceased member of uniformed services may be made to 
natural guardian of child upon compliance with requirements of law of 
State in which claimants reside, thereby avoiding cost of obtaining legal 
guardianship in settling of small estates 
Pay, etc., due military personnel 
‘Amounts withheld from hospitalized veterans 
Retired pay v. pensions, etc. 
Insane and incompetent members 
Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S.C. 3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s 
son will be followed by Comptroller General as court’s construction 
that sec. 3203(b)(1), barring payment of accumulated lump sum in 
event of incompetent’s death, has no application to payment of retired 
pay—not considered gratuity—to members of immediate family of 
decedent, eliminates discrimination, and results in uniform disposition 
of accumulated retired pay withheld under 38 U.S.C. 3203(a) (1) from both 
competent and incompetent retired members. Application suspended by 
B-156913, June 24, 1968, unpublished decision 
Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay with- 
held pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensation and not gratuity, retired pay is 
for distribution under 10 U.S.C. 2771, as there is no basis for distin- 
guishing between cases involving competent or incompetent retired 
member. Therefore, distribution of withheld retired pay in both cate- 
gories—competent and incompetent—should be on same basis, and 
claims similar to Berkey case handled as indicated in 40 Comp. Gen. 
666; and 41 id. 218 is reversed. Application suspended by B-156913, 
June 24, 1968, unpublished decision 
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DEFENSE DEPARTMENT 


Procurement 

Cataloging and standardization of procurement 

Total small business set-asides under solicitations listing aerial 
delivery slings by different Federal Stock Numbers (FSN) may not be 
vetoed under par. 1~706.1(c)(ii) of Armed Services Procurement Reg. 
by large business concern designated ‘Planned Emergency Producer” 
for items other than those being solicited on basis procurement is differ- 
ent sizes of ‘“‘one”’ item manufactured in accordance with common 
specification. Concern not a planned producer for items being solicited 
not only does not have right to veto set-asides, but procurement is 
not subject to item veto of regulation, word ‘“‘item’’ as used in regulation 
being synonymous to use attributed to word in implementation of De- 
fense Cataloging and Standardization Act, 10 U.S.C. 2451-2456, wherein 
each separate item of supply used recurrently is assigned FSN item 
identification, and act also required conformity of slings to common 
basic specification 

As dictionary definition describing word “item” as “individual 
particular or detail singled out from group of related particulars or 
details” is meaning of word as used in implementation of Defense 
Cataloging and Standardization Act under which each separate and 
distinct item of supply used recurrently is required to be classified, 
described, and given item Federal Stock Number (FSN), which identifies 
item from every other item of supply, solicitations for various sizes of 
aerial delivery slings properly identified each size with individual 
FSN, and procurement is not subject to par. 1-706.1(c)(ii) of Armed 
Services Procurement Reg., which precludes small business set-asides 
when large business planned emergency producer of ‘item’ desires to 
participate in procurement----_-_- LID (bq. SUUSLE L dd ROE = iN 


DELEGATION OF AUTHORITY 


Between agencies 

Automatic Data Processing equipment 

Right reserved to Federal departments and agencies in Pub. L. 89- 
306, which authorizes General Services Admin. (GSA) to coordinate 
and provide for economic and efficient purchase, lease, maintenance, 
operation and utilization of automatic data processing equipment 
(ADPE), to select types and configurations of equipment does not en- 
compass authority to procure equipment, legislative history of act 
evidencing intent that GSA function as sole purchaser of ADPE equip- 
ment for Govt., subject to direction and control of President and Bur. 
of Budget, and if purchase function was not intended to be placed 
exclusively in GSA, there would have been no need to limit delegation 
of authority in sec. 111(b)(2) of act to purchase ADPE equipment to 
period during which single purchase concept could be implemented 


DEPARTMENTS AND ESTABLISHMENTS 


Administrative determinations. (See Administrative determinations) 
Heads 

Salary payment basis 

Although heads of departments and agencies who have pay computed 
on monthly or annual basis, and who have elected to be paid semi- 
monthly, have been considered as having semimonthly pay period, law 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Heads—Continued 
Salary payment basis—Continued 
as recently codified specifies that pay period in such cases shall be one 
calendar month and codification is to be accepted as correct statement 
of law in that regard so far as determining compensation benefits 
Health programs 
Immunization of employees against diseases 
Under 5 U.S. Code 7901, authorizing head of agency to establish 
health service programs by contract or otherwise, within limits of 
available appropriations if in interest of U.S., immunization against 
specific diseases without charge to employee may be approved, section 
7901(c)(4) prescribing preventive programs relating to health, upon 
recording, pursuant to Budget Bur. Cir. No. A-72, by appropriate 
official of reasonable basis to support determination for immunization 
of employees. However, probability of substantial savings to Govt. 
through preventing loss or impairment of services is more evident in 
case of influenza immunizations than immunizations for tetanus and 
smallpox 
Regulations. (See Regulations) 
DISCOUNTS 
Contract payments. (See Contracts, discounts) 
DISTRICT OF COLUMBIA 
Checks 
Dishonored 
Penalty charges for handling 
Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit to 
credit of District, charges collected by District Unemployment Compen- 
sation Board are not. Since Board receives its administrative funds from 
Bur. of Employment Security, U.S. Dept. of Labor, pursuant to 42 
U.S.C. 502, and returns unused grants to Bureau, cost of handling dis- 
honored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 
otherwise dispose of collections 
DOCUMENTS 
Incorporation by reference 
Christian doctrine 
Under invitation for bids (IFB) contemplating requirements type 
contract which expressly made Art. 27 of General Services Administration 
form inapplicable and inadvertently omitted substitute special “all or 
none” clause required by par. 5A-2.201-73 of GSA Procurement Regs., 
to effect each item of ‘‘all or none’”’ bid must be low in price, an “all or 
none”’ bid low as to aggregate bid price but not low on each item was im- 
properly rejected on basis omitted provision was incorporated into IFB 
by. operation of law under Christian doctrine. Low bidder on notice of 
exclusion of Art. 27 and under no obligation to affirm exclusion, properly 
assumed its “all or none” bid was not required to be low on all items. 
However, notwithstanding defective solicitation, cancellation of con- 
tracts awarded would not be in best interests of Govt 
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DONATIONS 
Conditional 
Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American Bar 
Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “actual” travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance for 
its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 4111 
accept $7.50 as contribution from private source 
EDUCATION 
(See Colleges, Schools, Etc.) 
ENLISTMENTS 
Fraudulent 
Pay and allowance claim 
Period of fraudulent entry determination 
Under proposed revision of Army Reg. 635-206 transferring from unit 
commander to commander exercising general court-martial authority 
responsibility for determining whether or not enlistment into military 
service was fraudulent, enlisted man who continues to perform duty 
between time unit commander recommends investigation of his enlist- 
ment until his fraudulent entry into service is established is entitled to 
pay and allowances for period as there is no authority to avoid contract of 
enlistment until commander exercising court-martial authority determines 
member’s entry into service was fraudulent 
Travel incident to extension 
Reimbursement 
Payment of mileage or monetary allowance to members of uniformed 
services in lieu of transportation for travel performed at personal expense 
pursuant to special leave provided by 10 U.S.C. 703(b), which author- 
izes transportation to and from duty station “at expense of United 
States’ incident to extension of enlistment for at least 6 months, may 
not be authorized by revising par. M5501 of Joint Travel Regs., as 
amended, absent specific authority in sec. 703(b) for payment of com- 
muted travel and transportation allowances and, therefore, travel per- 
formed by members at personal expense while on leave pursuant to 10 
U.S.C. 703(b) may be reimbursed only on actual expense basis 
ENTERTAINMENT 
Refreshments 
Cost of serving coffee or other refreshments at meetings is not “neces- 
sary expense’”’ contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Although 
this rule also applies to purchase of equipment used in preparing refresh- 
ments, small amount expended by agency to purchase coffeemakers, 
cups, and holders for use in serving coffee at meetings designed to improve 
management relationships will not be questioned in view of administra- 
tive belief interests of Govt. will be promoted through use of equipment- 
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EQUAL EMPLOYMENT OPPORTUNITY Page 
Contract provision. (See Contracts, labor stipulations, nondiscrimination) 
EQUIPMENT 

Automatic Data Processing Systems 

Authority 

Right reserved to Federal departments and agencies in Pub. L. 89-306, 
which authorizes General Services Admin. (GSA) to coordinate and pro- 
vide for economic and efficient purchase, lease, maintenance, operation 
and utilization of automatic data processing equipment (ADPE), to 
select types of configurations of equipment does not encompass authority 
to procure equipment, legislative history of act evidencing intent that 
GSA function as sole purchaser of ADPE equipment for Govt., subject 
to direction and control of President and Bur. of Budget, and if purchase 
function was not intended to be placed exclusively in GSA, there would 
have been no need to limit delegation of authority in sec. 111(b) (2) of act 
to purchase ADPE equipment to period during which single purchase 
concept could be implemented 

Selection and purchase 

Negotiation procedures 

Refusal of Air Force in selecting source for furnishing electronic data 
processing equipment (EDPE), to be purchased by General Services Ad- 
min. (GSA) under the Federal Supply System, to discuss technical de- 
ficiencies of proposal that offered lower price than that of only proposal 
out of four considered acceptable violated 10 U.S. Code 2304(g), which 
provides for written or oral discussions with all responsible offerors sub- 
mitting proposals within competitive range, price and other factors 
considered, when negotiated procurement exceeds $2,500, and authority 
of GSA to coordinate and provide for economic and efficient acquisition 
of EDPE neither impairing selection right of an agency nor exempting 
selection from procurement laws and regulations, further discussions 
should be conducted on low proposal, which having met all requirements 
except one portion of demonstration test is within competitive range, 
and on any other proposals satisfying the “within a competitive range” 
requirement 

Use by private parties 

Upon concurrence by Administrator of General Services Adminis- 
tration (GSA), who under 40 U.S.C. 759 has primary responsibility 
for purchase and utilization of automatic data processing equipment 
(ADPE) for Federal Govt., Administrator of Veterans’ Affairs (VA) or 
his designee may grant revocable license that conforms to criteria estab- 
lished in GAO decisions, to a private party to use Govt-owned computers 
on reimbursable basis when equipment is not in use by VA, and feasi- 
bility of making arrangements under which Govt-owned ADPE 
equipment might be made available to public during periods in which 
equipment is not in use is being considered by GSA Administrator 
Employee use 

Cost of serving coffee or other refreshments at meetings is not “neces- 
sary expense” contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Although 
this rule also applies to purchase of equipment used in preparing refresh- 
ments, small amount expended by agency to purchase coffeemakers, 
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EQUIPMENT—Continued 
Employee use—Continued 
cups, and holders for use in serving coffee at meetings designed to improve 
management relationships will not be questioned in view of administra- 
tive belief interests of Govt. will be promoted through use of equipment... 657 
EVIDENCE 
Silence 
Value of silence 
Failure to acknowledge amendments to invitation for building con- 
struction that affect both price and work quantity, where low bidder 
alleges failure was inadvertent and amendments had been considered in 
bid preparation, may not be waived as informality within purview of 
par. 2-405 of Armed Services Procurement Reg., and amendments 
providing for substantial increase in work to be performed, conflicting 
contentions as to price need not be resolved. Fact that bidder’s represent- 
ative remained silent to query before bid opening concerning receipt of 
amendments does not affect bid deviation, silence not having evidentiary 
attribute of positive oral affirmation, nor may statements made after bid 
opening be considered, as bid responsiveness must be established as of 
bid opening time 
FAMILY ALLOWANCES 
Separation 
Government furnished quarters occupancy 
Emergency evacuation 
Member of uniformed services who must continue to maintain and 
pay rental for private housing in anticipation of return of dependents 
evacuated to Govt. housing facilities at temporary safe haven for rela- 
tively short period pending further transportation to designated place 
pursuant to par. M7101—1 of Joint Travel Regs., or return to place from 
which evacuated, during which time he occupies single-type quarters at 
permanent station may continue to be credited in pay account with basic 
allowance for quarters on account of dependents and type 2 family 
separation allowance until dependents are authorized to return to 
member’s permanent duty station or arrive at designated place contem- 
plated by par. M7101-1, in view of fact that occupancy of Govt. quarters 
by member and dependents will be of short duration and will have re- 
sulted from circumstances beyond their control. 46 Comp. Gen. 869, 
modified 


Entitlement 

Upon termination of assignment of Govt. quarters at permanent 
station overseas due to closing of military installation, member of uni- 
formed services in receipt of family separation allowance, type 1, under 
37 U.S.C. 427(a) may in addition for period prior to departure to new 
station be paid temporary lodging allowance in 10-day increments under 
par. M4303. The allowances do not duplicate each other, type 1, family 
separation allowance is in substance member’s basic allowance for 
quarters intended to cover cost of permanent quarters, whereas tempor- 
ary lodging allowance is per diem supplementing basic allowance for 
quarters to compensate him for additional expense of maintaining sep- 
arate quarters for himself 


+ 
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FAMILY ALLOWANCES—Continued 

Separation—Continued 

Type 2 

Common residence 
Management and control by member 

Fact that member of uniformed services who is in receipt of quarters 
allowance continues to support dependents during assignment separa- 
tion and intends to visit them when possible does not entitle him to 
monthly family separation allowance prescribed by 37 U.S.C. 427(b), and 
unless record shows member is maintaining household for dependents— 
whether primary or secondary—subject to his management and control, 
so attendant liabilities and responsibilities rest on him, family separation 
allowance may not be paid. It is not sufficient for family separation 
allowance purposes that dependents reside in household of friends or 
relatives during enforced separation, To continue to receive family sepa- 
ration allowance members should execute revised certificate, subject to 
redetermination of entitlement 

Where due to misunderstanding, certificate of member of uniformed 
services with respect to maintaining residence for dependents has been 
broadly interpreted to mean that regardless of arrangements made by 
member for maintenance of family during his absence aboard ship or 
overseas, he is considered as meeting in full head of household and 
residence requirements for family separation allowance entitlement in 
37 U.S.C. 427(b), exceptions to payments in cases where dependents do 
not live in household subject to member’s management and control, will 
be removed. However, future certificates should state that family resi- 
dence is subject to member’s management and control and that he will 
promptly report discontinuance of such arrangement. Also, regulations 
should be amended accordingly, and doubtful cases of entitlement 
referred to GAO for consideration 

Common residence rule for determining entitlement to $30 monthly 
family separation allowance authorized by 37 U.S.C. 427(b) appearing 
to have been basic consideration of Congress in authorizing allowance, 
even though showing of actual expenses is not required, 47 Comp. Gen. 
431, holding allowance is not payable during periods of involuntary 
separation of member of uniformed services from family if primary 
dependents are living in residence that is not subject to management 
and control and for which he is not responsible, is sustained and should 
be implemented if Congress fails to authorize such payments prior to 
adjournment of second session of 90th Congress. Questions that arise 
concerning sec. 427, which cannot be resolved under decisions of Comp- 
troller General may be submitted 

Member of uniformed services who while serving aboard ship that is 
away from home port is in receipt of temporary lodging allowance pro- 
vided by par. M4303 of Joint Travel Regs., which is intended to partially 
reimburse him for housing family in hotel or hotel-like accomodations 
overseas pending completion of arrangements for living quarters, is not 
entitled to concurrent payment of type 2 family separation allowance 
authorized under 37 U.S.C. 427(b)(2) for ship duty and under subpar. 
(3) for temporary duty. Member not separated from household subject 
to his management and control cannot incur additional expenses con- 
templated by sec. 427(b) by reason of “enforced separation’’ and, there- 
fore, he is not eligible for type 2 family separation allowance 
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FAMILY ALLOWANCES—Continued 
Separation—Continued 
Type 2—Continued 
Temporary duty 
Common residence occupancy while on leave continued 
Fact that enlisted member of U.S. Marine Corps continued to receive 
payment of family separation allowance while on 30 days’ emergency 
leave from permanent overseas duty station does not entitle him to 
continuation of allowance while on 3-month temporary duty assignment 
following leave period at activity within 34 miles of residence during 
which period he occupied common household with wife, because for 
application is rule that family separation allowance prescribed by 37 
U.S.C. 427(b)(2) for member assigned to ship is for suspension when he 
resides with dependents while performing temporary duty in excess of 


Architect, engineering, etc., services. (See Contracts, architect, engi- 

neering, etc., services) 
Attorneys 

Court admission fees 

Government attorneys 

Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life 
one unless debarred regardless whether attorney remains in Govt. serv- 
ice, and because aside from capacity in which attorney serves Govt. he 
is also officer of court with obligations to court and public. Therefore, 
attorney on notice that nature of Govt. employment requires him to 
qualify before Federal courts including Supreme Court, as well as in 
State or other court, may not be reimbursed admission fee absent specific 
authority to charge appropriated funds for expense. 22 Comp. Gen. 460, 
reaffirmed 
License, permit, etc., fees 

Prohibition 

Fee imposed by Montana State Statute to certify Bur. of Reclama- 
tion water and waste water operators responsible for implementing 
Federal water pollution programs may not be paid by Bureau from 
appropriated funds, absent authority for payment of such fees in Fed- 
eral Water Pollution Control Act, in view of principle, based on suprem- 
acy clause, Art. VI, cl. 2, of Constitution, that State cannot require 
Federal employees to obtain licenses or permits in performance of 
official duties when they are engaged in occupations which are subject 
of State regulations applicable to general public 
Parking 

Disposition 

Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
Spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
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FEES—Continued 
Parking—Continued 
Disposition—Continued 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 
Space on a monthly basis 
Official and personal use 
Where employee rents parking space on monthly basis at official 
headquarters and utilizes space for personal use and for purposes of 
official travel, he may be reimbursed under 5 U.S.C. 5704 on pro rata 
basis for those days on which he uses his automobile, based on monthly 
parking rate paid, upon administrative determination use of rental 
parking space is necessary because of official business and is advantageous 
to Govt. However, if advantage or necessity is conjectural, Govt. 
should not assume cost of parking 
Services to the public 
Charges 
Exemptions 
Exemption granted by act of June 3, 1944, to 19 U.S.C. 1451, impos- 
ing on owners or operators of vessels and other conveyances entering 
U.S. at night, Sundays, and holidays, requirement to pay extra com- 
pensation and expenses of customs officers assigned to duty in connection 
with entering, may not be extended, absent congressional approval, to 
proposed monorail system for operation between El Paso, Texas, and 
Juarez, Mexico, specific listing in 1944 act of highway vehicles, bridges, 
tunnels, ferries, motor vehicles, trolley cars, and foot travelers as excep- 
tions to 19 U.S.C. 1451, implying exclusion from exceptions authorized 
of other modes of transportation, such as monorails, trains, vessels, 
airplanes, and pipelines 
FOREIGN AID PROGRAMS 
Military assistance 
Purchase or acquisition of weapons 
Prohibition 
Prohibition in Foreign Assistance and Related Agencies Appropriation 
Act, 1968—known as Conte-Long amendments—against use of funds 
to finance “‘purchase or acquisition” sophisticated weapons system by 
or for any underdeveloped country, other than those specifically ex- 
empted, unless President determines such purchase or acquisition is 
vital to national security, and so reports to Congress, applies to military 
grant aid as well as to foreign military sales program. Legislative history 
of act evidences intent to prevent selling and giving sophisticated 
weapons to underdeveloped countries in order to conserve resources 
for economic and social programs, and to prevent arms race. Therefore, 
to exempt military grant aid from prohibition would defeat its purpose_ 
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FOREIGN LAWS 
Adoption 
Recognition 
Adoption of orphan by Army officer having been in conformity with 
adoption laws of Vietnam, it will be recognized in other States to extent 
it is not repugnant to public policy of State, and officer having compiled 
with requirements for issuance of passport and for classification of minor 
child as eligible orphan for visa under Immigration and Naturalization 
Act of 1952, as amended, adopted child is considered dependent of officer 
within meaning of 37 U.S.C. 401, and officer is entitled to child’s trans- 
portation at Govt. expense incident to permanent change of station and 
he, therefore, may be paid monetary allowance in lieu of transportation. 
FUNDS 
Appropriated. (See Appropriations) 
Balance of Payments Program 
Restrictions 
Bid evaluation, (See Bids, Buy American Act, evaluation, Balance 
of Payments Program restrictions) 
Federal grants, etc., to States. (See States, Federal aid, grants, etc.) 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Trust 
Erroneous disbursements 
Rule that seasonal greeting cards constitute personal expense to Govt. 
personnel is not changed by fact that names of officers and employees 
sending cards are not included and nothing attached to cards indicates 
compliments of any individual, nor is personal nature of cost of cards 
changed because trust fund rather than appropriated funds is charged. 
Therefore, cost of printing and mailing seasonal greeting cards by Na- 
tional Park Service personnel is expense that is not chargeable to ““Fund 
14X8037 National Park Service, Donations,” receipt account in trust 
fund series established for deposit of cash accepted as donations under 
16 U.S.C. 6 for purposes of national park and monument system...-..- 


GENERAL ACCOUNTING OFFICE 


Decisions 
Advance 
Doubtful questions 
Military departments in making determination regarding implementa- 
tion of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans’ Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.8.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 


“Dictum”’ 

Recommendation by Comptroller General of U.S. that is contained in 
letter to head of agency rather than in decision sent to protesting bidder 
concerning areas in agency’s procurement practices which were brought 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
“Dictum”—Continued 
to light by protest is not ‘‘dictum’’—term used as abbreviation of “‘obiter 
dictum”? that means remark or opinion uttered by way—and recom- 
mendation may not be disregarded as comment which is not essential 
and is less authoritative than actual decision to protestant. Therefore, any 
action by procuring agency that is contrary to recommendation may 
result in disallowance of credit in disbursing officer’s accounts 
Requests 
Advance 
Certifying officers 
When submission under 31 U.S.C. 82d, authorizing certifying officers 
“to apply for and obtain decision by Comptroller General on any 
question of law involved in payment on any vouchers presented to 
them for certification” does not involve question of law but concerns 
proper disposition of court costs awarded to U.S., reply to request is 
required to be made to head of Federal agency involved 
Jurisdiction 
Claims 
Personal property damage or loss 
Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver 
while using Govt-furnished crash helmet and safety glasses, is for con- 
sideration of Secretary of Defense or his designee under Military Per- 
sonnel and Civilian Employees’ Claims Act of 1964, and any settlement 
upon approval by Secretary or his designee of employee’s claim for 
personal property damage would be final and conclusive as it is not 
within jurisdiction of GAO to consider damage claims for loss of or 
damage to personal property of Defense Dept. employees 
Contracts 
Bid rejection 
Contracting officer who notwithstanding verification of low bid 
suspiciously out of line with other bids and Govt.’s estimate is still 
doubtful of reasonableness of low bid price, as well as bidder’s—small 
business concern—financial capacity, experience, and ability to sub- 
contract work on proposed research tunnel and, therefore, unable to 
make preaward determination of bidder responsibility required by ad- 
ministrative regulation, upon refusal of Small Business Admin. to issue 
certificate of competency, properly considered low bidder nonrespon- 
sible, determination found upon review by GAO under its audit authority 
to be supported by record, and contracting officer having acted within 
scope of his authority, his rejection of low bidder as nonresponsible is 
not subject to judicial review 
Although not authorized to review Small Business Admin. (SBA) 
determination or to direct issuance of certificate of competency, GAO 
is not precluded from reviewing rejection of small business concern as 
nonresponsible, whether or not SBA issued certificate of competency, 
as question upon review of all pertinent information and evidence 
available to contracting officer and SBA is whether bid rejection was 
proper, and where record justifies doubt of contracting officer and 
SBA, it is immaterial that record might also support determination of 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Bid rejection—Continued 


bidder responsibility, in view of fact that prospective contractor has 
burden to affirmatively demonstrate responsibility, and contracting 
officer is not required to independently gather information to resolve 
doubt, instead any doubt should be resolved against bidder 

Breach of contract 

Additional costs incurred by contractor to install television surveil- 
lance system at Cape Kennedy due to delays occasioned by launch 
activities, where contract did not contain “Suspension of Work’’ clause 
or other provisions to cover delay but did require contractor to ascertain 
work conditions, constitute claim for breach of contract damages within 
settlement jurisdiction of GAO. However, as cause of delay was evident 
at time contract was executed, no fault or negligence is attributable to 
Govt. and, therefore, there is no legal liability on part of Govt. to pay 
contractor increased costs 

Buy American Act 

Establishment of criteria by which contracting officers as well as con- 
tractors may have guidance as to what is ‘‘component” and what is ‘‘end 
product” within meaning of standard “Buy American Act’’ clause in- 
corporated in contracts pursuant to par. 6-104.5 of Armed Services 
Procurement Reg. is not within province of U.S. GAO, except to extent 
application of terms to facts of particular case may serve such purpose- -- 

GRATUITIES 
Reenlistment bonus 
Critical military skills 
Reenlistment for purpose of college training 

Navy enlisted members who are discharged and reenlist in order to 
acquire obligated 6-year period of service required to enroll for college 
under Navy Enlisted Scientific Education Program which leads to bac- 
calaureate degree and officer candidate training for appointment as com- 
missioned officer are not entitled to variable reenlistment bonus pay- 
ments authorized by 37 U.S.C. 308(g). Purpose of bonus is to induce 
first-term enlisted members possessing skills in critically short supply to 
reenlist and nlt to induce members to enter service educational pro- 
grams leading to appointments as commissioned officers. Although pay- 
ments made to members reenlisting to meet obligated service require- 
ments for college training wili not be questioned, further payments, in- 
cluding yearly installments on account of reenlistments already entered 
into, should be promptly discontinued 
Six months’ death 

Children 

Payment to natural guardian, etc. 

The $1,000 limitation prescribed in par. 40504(b) (5), Dept. of De- 
fense Military Pay, and Allowances Entitlements Manual, on payment 
of 6 months’ death gratuity to parent as natural guardian of minor child 
maybe exceeded to conform to amounts prescribed by statutes of States 
in which claimants reside where means are provided for Govt. to ob- 
tain good acquittance. Therefore, death gratuity due minor son of de- 
ceased member of uniformed services may be paid to mother supporting 
claim in behalf of child with affidavit substantially complying with re- 


wae sr OF! OO CUO 





INDEX DIGEST 


GRATUITIES—Continued 

Six months’ death—Continued 

Children—Continued 

Payment to natural guardian, etc—Continued 

quirements of California Code, upon determination showing of com- 
pliance with $2,000 limitation imposed on payment of money and 
personal property includes death gratuity, and that any insurance pro- 
ceeds due, plus other amounts, will not cause either $2,000 limitation or 
$2,500 restriction on total estate to be exceeded 

Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
of $1,000 prescribed by par. 40504(b) (5), Dept. of Defense Military Pay 
and Allowances Entitlements Manual, should cite State statute involved, 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands re- 
quirements of law permitting payment to parents of small amounts due 
minors, if matter is free from doubt, to avoid expense of obtaining legal 
guardianship 

As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor in- 
surance that is payable in accordance with Federal law to persons listed 
in 10 U.S.C. 1477, principal concern of Govt. is to obtain good acquit- 
tance when payment to minor is involved, therefore, when State statute 
provides for good acquittance, payment of death gratuity due minor child 
of deceased member of uniformed services may be made to natural 
guardian of child upon compliance with requirements of law of State in 


which claimants reside, thereby avoiding cost of obtaining legal guardian- 
ship, in settling of small estates 
HIGHWAYS 


Construction 

Federal aid highway program 

Antitrust violation recoveries 

Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages 
not reflecting upon cost of highway projects, for absent specific au- 
thority, partnership arrangement under which Federal-aid highway 
program is prosecuted does not reach beyond project costs shared by 
Federal and State Govts 

Cost contributions 
Damage award 

Although damage award is not considered recognizable element of 
cost to be shared by Federal Govt. under Federal-aid highway agree- 
ment, if Federal Highway Administrator determines evidence supporting 
contractor’s claim was properly evaluated and amount of damages 
awarded constituted reasonable cost element of project, agreement may 
be modified to recognize that additional costs awarded contractor 
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HIGHWAYS—Continued 

Contruction—Continued 

Federal aid highway program—Continued 

Cost contributions—Continued 
Damage award—Continued 
stemmed from reliance upon erroneous “soil profile’ furnished bidders 
by State, and that this information no doubt contributed to unrealistic- 
ally low initial contract price 
Relocation costs 
Safety programs 

Retroactive modification of highway relocation contracts by Corps of 
Engineers to permit compliance with Highway Safety Act, Pub. L. 
89-564, and to charge increased costs as project expenses, may not be 
authorized, absent authority in act, which provides for Federal assist- 
ance to States to coordinate and accelerate national highway safety 
programs, to include in relocation contracts, liberal cost criteria con- 
tained in Pub. L. 87-874. Therefore, before increased costs of highway 
safety programs may be retroactively assumed by Corps of Engineers, 
and charged to project involved, special authority should be requested 
from Congress 

HOLIDAYS 


Compensation. (See Compensation, holidays) 
Hours of work basis 


Ten-hour workday 


Wage board employees assigned to weekly tours of four 10-hour 


days—8 hours regular time and 2 hours overtime—who are relieved or 
prevented from working because of occurrence of holiday within purview 
of 5 U.S.C. 6104, are entitled only to basic compensation for any 10-hour 
day on which holiday occurs, sec. 6104 prescribing same pay for holiday 


on which no work is performed “as for day in which ordinary day’s 


work is performed.” Therefore, employees are only entitled to compen- 
sation at straight time for entire 10-hour day on which they did not 
work because of holiday, absent authority for paying overtime compen- 
sation under Work Hours Act of 1962, 5 U.S.C. 5544, for any part of 
employees scheduled hours of duty on holidays on which no work is 


HUSBAND AND WIFE 

Divorce 

Validity 

Foreign 

Although generally for purpose of paying quarters allowances (BAQ) 
to members of uniformed services who remarry after obtaining Mexican 
divorce, judicial determination of validity of second marriage is required 
under laws of jurisdiction where marriage is performed, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, has been regarded as con- 
stituting judicial determination for cases falling squarely within that 
case, and, therefore, officer who prior to Sept. 1, 1967, effective date of 
revision of New York State divorce law, remarried in State of N.Y. 
would be entitled to BAQ, if one of parties was domiciled in State, 
but Rosenstiel decision having no application in jurisdictions other than 
N.Y. State, if marriage occurred outside State, officer would not be 
entitled to BAQ, even if one of parties had been N.Y. domiciliary. How- 
ever, after Sept. 1, 1967, because of uncertainty of seo. 250 added to 
Domestic Relations Law, Rosenstiel case no longer will be viewed as 
constituting judicial determination of validity of Mexican divorce 
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INDIAN AFFAIRS 

Employees 

Training 

Transportation and per diem expenses 

Bureau of Indian Affairs authorized under 5 U.S.C. 4109 to pay 
necessary expenses of training employees pursuant to sec. 4105 may in 
negotiating fixed price contract with university to design and coordinate 
educational workshops to be subcontracted, and to perform all adminis- 
trative functions of program, provide for contractor to pay transporta- 
tion cost and per diem of Bureau participants in workshops. However, 
as amounts payable to contractor for travel expenses and per diem may 
not exceed amounts that would be directly payable to employees under 
5 U.S.C. 4109(a), reimbursement to contractor should be on actual 
expense basis, and amounts reimbursed charged to fiscal year appropria- 
tion available at time travel expenses were incurred by employees 

INSANE AND INCOMPETENTS 

Military personnel 

Hospitalization, etc., in veterans facilities 

Death while hospitalized 
Retired pay disposition 

Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumu- 
lated retired pay withheld pursuant to 38 U.S.C. 3203(a)(1) from retired 
officer of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that 


sec. 3203(b)(1), barring payment of accumulated lump sum in event of 
incompetent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, 
eliminates discrimination, and results in uniform disposition of accumu- 
lated retired pay withheld under 38 U.S.C. 3203(a)(1) from both com- 
petent and incompetent retired members. Application suspended by 
B-156913, June 24, 1968, unpublished decision 

Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay withheld 
pursuant to 38 U.S.C. 3203(a)(1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as 
forfeiture provisions of 3203(b)(1) are inapplicable to withheld retired 
pay, considered earned compensation and not gratuity, retired pay is 
for distribution under 10 U.S.C. 2771, as there is no basis for distinguish- 
ing between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories—com- 
petent and incompetent—should be on same basis, and claims similar 
to Berkey case handled as indicated in 40 Comp. Gen. 666; and 41 id. 218 
is reversed. Application suspended by B—156913, June 24, 1968, unpub- 
lished decision 

Retired pay 

The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a)(1) after 6 months 
of Veterans Admin. hospital care continues upon discharge from hos- 
pitalization after receiving maximum hospital benefits at VA hospital 
to enter either convalescent center or private nursing home operating 
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INSANE AND INCOMPETENTS—Continued 
Military personnel—Continued 
Hospitalization, etc., in veterans facilities—Continued 
Retired pay—Continued 
under contract with Administration, care given members “at expenses 
of U.S.” coming within meaning of “institutional or domiciliary care 
furnished by Veterans Admin.” as contemplated by sec. 3203(a)(1), and 
no retired pay having been paid members during period of convalescent 
or nursing care, payment of one-half retired pay due incompetents may 
be made to persons designated to recei ve payment 
INSURANCE 
Car rentals 
Collision damage waiver 
Employee who incident to official business rented automobile which 
he obtained by use of Govt. credit card, and who under rental agreement 
is required to pay $100 for damages to vehicle which occurred without 
negligence on his part may be reimbursed expenditure absent adminis- 
trative requirement that he purchase collision damage waiver, and on 
basis of general policy of Govt. not to carry insurance, and in absence 
of administrative instructions in matter, employee is not considered to 
have failed to use reasonable discretion contemplated in 35 Comp. Gen. 
553 when he did not apply for damage waiver 
Life 
Civilian employees. (See Officers and Employees, life insurance) 
INTERIOR DEPARTMENT 
National Park Service 
Christmas cards 
Rule that seasonal greeting cards constitute personal expense to 
Govt. personnel is not changed by fact that names of officers and 
employees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable 
to “Fund 14X8037 National Park Service, Donations,” receipt account 
in trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system- 
LEASES 
Repairs and improvements 
Limitations 
Rule 
Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any per- 
manent type of improvement on leased property, and use of term 
“otherwise” in sec. 5001 relating to sites for construction of VA hospitals 
is interpreted to mean acquisition of not less than fee interest in land 
and to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section 
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LEASES—Continued 

Repairs and improvements—Continued 

Limitations—Continued 

Rule—Continued 

Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 

LEAVES OF ABSENCE 

Civilians on military duty 

Excess leave 

Granting of excused absence under 5 U.S.C. 6323 without loss of pay 
or charge to leave for days civilian employees of Govt. are on active 
duty as military reservists or as members of federalized National Guard 
units may not exceed 15 days in calendar year authorized by section, 
authority of heads of agencies to excuse employees without loss of pay 
or charge to leave for nonfederalized State National Guard duty. not 
extending to sec. 6323 duty. Therefore, proposed bulletin to effect that 
employee absent on military duty under sec. 6323 for emergency duties 
such as civil disorders for more than 15 daysin calendar year may not be 
further excused from civilian position without loss of pay or charge to 
leave is recommended 
Lump-sum payments 

Rate at which payable 

Increases 

5 U.S.C. 5551 prescribing that lump sum leave payment shall equal 
pay employee would have received had he remained in service until 
expiration of annual leave, employee retired effective Apr. 30, 1968, 
who was separated from service after enactment of Pub. L. 90-206 is 
entitled to salary increase authorized by sec. 212 of act which will be- 
come effective with first pay period commencing after July 1, 1968. 
However, final adjustment in amount of lump sum leave payment due 
employee for period covered by new salary rate should not be made 
until effective date of new salary rates promulgated by President 

Termination prior to a holiday 

Payment of compensation for holiday on which no services are per- 
formed predicated on employee having been in pay status at close of 
business immediately preceding holiday, when employment relationship 
validly had been terminated by reason of resignation or retirement prior 
to holiday, former employee is not entitled to pay for holiday, nor is 
employee separated and entitled to lump-sum payment under 5 U.S.C. 
5551, in amount equal to pay he would receive had he remained in service 
until expiration of period covered by leave payment, whose period of 
projected annual terminal leave for lump-sum payment extended through 
close of business on July 3, 1967, entitled to compensation for July 4 


313-968 O-69—58 
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LEAVES OF ABSENCE—Continued 

Lump-sum payments—Continued 

Transfers 

Positions exempt from leave act 

Employee who earned leave under 700 hour temporary appointment 
in which she worked regular tour of duty, upon conversion to temporary- 
intermittent position which is not subject to leave statute (5 U.S.C. 6301, 
et seq.), but under which she retains same title and grade, may receive 
lump sum leave payment under rule in 33 Comp. Gen. 85, 88, enunciating 
principle that employee may be paid for annual leave that is not legally 
transferable. Principle in 37 Comp. Gen. 523 that lump sum leave pay- 
ment may not be made unless separation actually takes place is applicable 
only to situations involving continuing programs under which employees 
are required to return to full-time employment after period of intermit- 
tent employment 
Military personnel 

Lost time periods 

Enlisted man restored to duty to make up lost time as provided by 
10 U.S.C. 972, having resumed his obligated service contract, his enlist- 
ment extends beyond normal expiration term of service to include make 
good days and, therefore, fixes new termination date, though period of 
confinement may have commenced during extended period. However, 
restoration to duty status to make up lost time does not continue in- 
definitely when status changes from duty to confinement, whether 
pretrial or purusuant to court-martial sentence. Therefore, member 
placed in pretrial confinement during make good lost time period extend- 


ing from date enlistment expired, August 26, 1965, to adjusted expiration 
date, Dec. 24, 1965, is not entitled to pay and allowances subsequent to 
new termination date. 37 Comp. Gen. 488, modified 487 
Travel expenses. (See Travel Expenses, military personnel, leaves of 
absence) 
Without pay status 
Pay claims. (See Pay, absences without leave) 


Sick 

Recredit of prior leave 

Break in service 

Employee who between voluntary separation in 1953 from post in 
which he had accumulated sick leave and his reemployment in 1956 to 
position subject to Annual and Sick Leave Act of 1951, as amended, 5 
U.S.C. 6301, served under several temporary appointments on when- 
actually-employed basis during which time he was not subject to leave 
act, is entitled to recredit of sick leave accumulated prior to separation 
in 1953 as of date of reemployment in 1956, term “break in service’ in 
sec. 30.702(a) of Civil Service Regs. providing for recredit of sick leave 
upon reemployment having reference to actual separation from Federal 
service. Therefore, any leave without pay (LWOP) charged to employee 
after reemployment may now be charged to recredited sick leave and 
employee paid for LWOP period from account to which balances of salary 
funds from prior years have been transferred 
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MEDICAL TREATMENT 

Dependents of military personnel 

Escort duty 

Travel expenses 

Travel of members of uniformed services who act as escorts and accom- 
pany dependents to medical facilities is regarded under 10 U.S.C. 1040 
as travel on public business if directed by competent orders, and members 
are entitled to travel and transportation allowances in accordance with 
par. M6401 of Joint Travel Regs 

Transportation reimbursement 

Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treatment 
may not be paid mileage allowance for round-trip transportation, re- 
imbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel Regs. 
being limited to actual expenses, whether dependent travels alone or 
with attendant, absent specific authorization for commuted payments, 
such as mileage, monetary allowances in lieu of transportation, or per 
diem. Member who transports dependent to medical facility in his pri- 
vately owned vehicle for which he is entitled to travel allowance would 
not be entitled to additional amount on behalf of dependent, travel 
allowance being in lieu of actual expenses 
Military personnel 

After expiration of enlistment 

Pay. (See Pay, after expiration of enlistment, hospitalization and 
and medical care) 

Officers and employees 

Immunization against diseases 

Under 5 U.S. Code 7901, authorizing head of agency to establish 
health service programs by contract or otherwise, within limits of 
available appropriations if in interest of U.S., immunization against 
specific diseases without charge to employee may be approved, section 
7901(c)(4) prescribing preventive programs relating to health, upon 
recording, pursuant to Budget Bur. Cir. No. A-72, by appropriate 
official of reasonable basis to support determination for immunization 
of employees. However, probability of substantial savings to Govt. 
through preventing loss or impairment of services is more evident in 
case of influenza immunizations than immunizations for tetanus and 


Refreshments 

Cost of serving coffee or other refreshments at meetings is not “neces- 
sary expense’’ contemplated by that term as used in appropriation acts, 
and unless specifically made available, appropriations may not be 
charged with cost that is considered in nature of entertainment. Al- 
though this rule also applies to purchase of equipment used in preparing 
refreshments, small amount expended by agency to purchase coffee- 
makers, cups, and holders for use in serving coffee at meetings designed 
to improve management relationships will not be questioned in view of 
administrative belief interests of Govt. will be promoted through use 
of equipment 
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MILEAGE 
Actual expenses 
Travel by privately owned conveyances 
Boats 
Employee who is authorized to travel by common carrier incident to 
official change of station moves at his expense by privately owned boat, 
although not entitled to reimbursement on mileage allowance basis 
under sec, 3.5 of Standardized Govt. Travel Regs., absent reference to 
boat travel in 5 U.S.C. 5704 prescribing payment of mileage allowance 
for official travel by privately owned conveyances, is, however, entitled 
to reimbursement of actual expenses pursuant to 5 U.S.C. 5706, and 
upon furnishing information of amount of gas and oil consumed in 
traveling to new duty station, employee may be reimbursed on actual 
expense basis in amount not to exceed cost of common carrier trans- 
portation, as provided in sec. 3.5a of travel regulations 
Military personnel 
As being in lieu of all other expenses 
Sufficiency of allowance 
Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station 
to cover expenses of hotel accommodations provides no basis to amend 
par. M4303-2c(4) of Joint Travel Regs. to authorize payment of tem- 
porary lodging allowance for day of arrival without regard to mileage 
entitlement. Both allowances designed for same purpose—mileage 
allowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance 
Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303—2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 
Mixed modes of transportation 
Carrier mileage v. highway distance 
Although par. M7003-3a of Joint Travel Regs., prescribing that 
when travel of dependents of members of Uniformed services is performed 
entirely or in part by privately owned conveyances, official highway dis- 
tance is official distance for mileage payment purposes does not contain 
provision similar to that in par. M4155-2a, providing that mode of trans- 
portation used by member between duty station and local common 
carrier terminal may be disregarded in determining whether travel is 
performed by common carrier, in computing mileage payments for 
travel by identical means, no distinction between member and dependents 
is required. However, where incident to permanent change of station, de- 
pendents travel by privately owned conveyance to air terminal that is 
not local common carrier terminal for old duty station, member is not 
entitled to mileage allowance based on official carrier mileage, but only to 
payment on basis of official highway distance 
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MILEAGE—Continued 
Military personnel—Continued 
Release from active duty 
Last duty station outside of United States 
Constructive costs 
Member of uniformed services separated overseas for own con- 
venience who returns to U.S. within 1 year by way of different port of 
debarkation than one from which he elected to receive travel allowances 
prescribed by M4159-5b of Joint Travel Regs. when “no travel” is per- 
formed incident to separation is not entitled to additional mileage, 
travel allowance having been fixed upon members’ election of con- 
structive costs. Therefore, member having been paid mileage from last 
overseas duty station to nearest port of embarkation and from nearest 
port of debarkation to place to which he elected to receive travel allow- 
ances, is not entitled to mileage adjustment on basis he traveled greater 
distance from port of debarkation used than distance for which he was 
paid mileage 
Travel by privately owned automobile 
Dependents 
More than one automobile 
Advance travel 
Employee whose dependents, prior to effective date of his transfer, 
travel to his new duty station by privately owned automobile to enroll 
children in full-school term at new station having been paid 12 cents per 
mile for his travel by automobile may be authorized additional reim- 
bursement at rate of 4 cents per mile under par. C6156, Joint Travel 
Regs., which provides 16 cents per mile for use of two automobiles, not- 
withstanding regulations do not contain example involving family 
traveling earlier than employee, advanced travel for purpose of school 
enrollment having been administratively approved as acceptable reason 
for authorizing use of two automobiles 
Travel by privately owned boat 
Common carrier cost limitation 
Employee who is authorized to travel by common carrier incident to 
official change of station moves at his expense by privately owned boat, 
although not entitled to reimbursement on mileage allowance basis un- 
der sec. 3.5 of Standardized Govt. Travel Regs., absent reference to 
boat travel in 5 U.S.C. 5704 prescribing payment of mileage allowance 
for official travel by privately owned conveyances, is, however, entitled 
to reimbursement of actual expenses pursuant to 5 U.S.C. 5706, and 
upon furnishing information of amount of gas and oil consumed in 
traveling to new duty station, employee may be reimbursed on actual 
expense basis in amount not to exceed cost of common carrier trans- 
portation, as provided in sec. 3.5a of travel regulations 
MILITARY PERSONNEL 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Cadets, midshipmen, etc. 
Dependents’ transportation. (See Transportation, dependents, mili- 
tary personnel, cadets, midshipmen, etc.) 
Service credits. (See Pay, service credits, cadet, midshipman, etc.) 
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MILITARY PERSONNEL—Continued 

Cadets, midshipmen, etc.—Continued 

Status 

Training under hostile fire 

Cadets and midshipmen of Academies who are not members of uni- 
formed services within purview of 37 U.S.C. 101(23) and who are paid 
pursuant to sec. 201(c) at rate of 50 percent of basic pay of commis- 
sioned officer in pay grade O-1 with 2 or less years of service computed 
under sec, 205, if sent to Vietnam for orientation and training would not 
be entitled to hostile fire pay prescribed by sec. 310(a), rule in 30 Comp. 
Gen. 31 concerning flight pay to effect that special pay is dependent 
upon status of entitlement to basic pay, applying equally to hostile fire 
pay entitlement, 
Chief of Staff 

Term expiration and retirement 

A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment 
on July 3, 1964, for not more than 4 years as Chief of Staff, who is eligible 
for voluntary retirement under sec. 3918 and is also subject on July 12, 
1968 to mandatory retirement provisions of sec. 3923, reverts to perma- 
nent grade of major general on active list following expiration of term 
as Chief of Staff on July 2, 1968, if not reappointed, and in view of 10 
U.S.C, 1404 and Uniform Retirement Date Act (5 U.S.C. 8301), if 
officer is not placed on retired list on July 1, 1968, or sooner, effective 
date of retirement for other than disability may not be earlier than 
Aug. 1, 1968 

Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retjrement in June 1968 and place- 
ment on retired list effective July 1, 1968, under 10 U.S.C. 3918, would 
be entitled to receive retired pay computed in accordance with footnote 
1, Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable to 
him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable on 
date of retirement that is authorized in footnote 2 of section 

Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964 expires July 2, 1968, may 
be recalled to active duty in his retired grade pursuant to 10 U.S.C. 
3504, assuming confirmation under 10 U.S.C. 3962, to complete 4-year 
term as Chief of Staff, and may be paid as Chief of Staff for July 1 and 2, 
1968, and officer when released from such active duty will be entitled 
to recompute retired pay under method prescribed in 10 U.S.C. 1402(a) - 
Civilian service employment 

Incompatibility with active military service 

Fee-basis medical services rendered to an eligible veteran for dis- 
abilities identified on an Outpatient Medical Treatment Identification 
Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in 
absence of statutory authority under rule that concurrent Federal 
civilian employment and active duty military service are incompatible. - 
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MILITARY PERSONNEL—Continued 
Deceased 
Estates. (See Decedents’ Estates, pay, etc., due military personnel) 
Dependents 
Annuity elections options. (See Pay, retired, annuity elections for 
dependents) 
Death 
Household goods disposition 
Authority in par. M8303-2 of Joint Travel Regs. entitling member of 
uniformed services stationed overseas on date of death of sole or all 
dependents who had resided with him overseas to nontemporary storage 
of household goods, not to exceed prescribed weight limitation, until 
date of his next arrival in the U.S. for permanent duty may not be 
extended to member located at permanent duty station in U.S. at time 
of death of sole or all dependents. Regulation promulgated pursuant to 
unusual or emergency circumstances provision of 37 U.S.C. 406(e) 
having been superseded by subsec. 406(h) relating to individual move- 
ment of dependents and effects from overseas areas, regulation may not 
be amended to apply to members on duty in U,S_...-..-.---.------ 
Dislocation allowance. (See Transportation, dependents, military 
personnel, dislocation allowance) 
Education 
Transportation 
Unavailability of high school facilities to child of member of uniformed 
services 2 years after member who on 3 year overseas assignment was 
aware of lack prior to departure is not unusual or emergency circum- 
stances contemplated by 37 U.S.C. 406(e) for advance transportation of 
dependents, and par. M7103-2(5) of Joint Travel Regs. may not be 
construed other than authority for advance return of dependents to 
U.S. upon certification by overseas commander that lack of educational 
facilities or housing was beyond control of member and condition arose 
after dependents departure for overseas duty station, nor regulations 
amended, either under 37 U.S.C. 406(e) regarding unusual or emergency 
conditions or sec. 406(h) providing for advance travel when in best 
interests of member or dependents and U.S., to authorize advance 
return of. children where lack of educational facilities was known before 
departing for overseas station 
Proof of dependency for benefits 
Children 
Divorced daughter of officer of uniformed services under 21 years of 
age who has custody of minor child with obligation to support and care 
for child without any assistance from husband, and who resides and is 
dependent on her father for support is a “‘dependent’’ of officer within 
meaning of term as used in 37 U.S.C. 401 and, therefore, he is entitled 
to a station allowance increase 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Divorce. (See Husband and Wife) 
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MILITARY PERSONNEL—Oontinued 

Dual payments 

Allowances 

Insufficiency of mileage allowance paid to member of uniformed serv- 
ices for travel on day of arrival at overseas permanent duty station to 
cover expenses of hotel accommodations provides no basis to amend 
par. M43803-2c(4) of Joint Travel Regs. to authorize payment of 
temporary lodging allowance for day of arrival without regard to mileage 
entitlement. Both allowances designed for same purpose—mileage 
allowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance 724 

Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance on day of arrival 

Hazardous duty 

Qualified parachute riggers in jump status who are part of unit as- 
signed mission involving development, testing, and evaluation of para- 
chutes and related equipment do not perform multiple hazardous duties 
to entitle them to flight pay prescribed in 37 U.S.C. 301(e) in addition 
to parachute pay. The in-flight duties of members who load, inspect, rig, 
drop, and study experimental equipment are not related to aircrew 
duties within meaning of 37 U.S.C. 301(a)(1) and (4), and members 
neither performing two or more hazardous duties simultaneously or in 
rapid succession are not entitled to retain dual hazardous pay received 
for aviation and parachute duties, and, therefore, erroneous flight pay- 
ments made to them should be recovered 
Enlistments. (See Enlistments) 
Erroneous payments. (See Payments, erroneous, military pay and 

allowances) 
Extraordinary heroism 

Additional retired pay. (See Pay, retired, combat citations) 
Family allowances, (See Family Allowances) 
Gratuities. (See Gratuities) 
Household effects 

Storage. (See Storage, household effects, military personnel) 

Transportation. (See Transportation, household effects, military 

personnel) 

Leave. (See Leaves of Absence, military personnel) 
Mileage. (See Mileage, military personnel) 
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MILITARY PERSONNEL—Continued 

Missing, interned, etc., persons 

Dislocation allowance to relocate dependents 

Entitlement to payment of dislocation allowance authorized by 37 
U.S.C. 407, predicated on orders directing permanent change of station 
for members of uniformed services, determination that member in active 
service is in missing status is not proper basis to authorize payment of 
dislocation allowance under sec. 554, which only authorizes travel and 
transportation of dependents and household and personal effects of 
member who is in missing status. Therefore, dependents of members 
missing in action, who are issued travel orders under 37 U.S.C. 554 in- 
cident to member’s missing status and not because of member’s per- 
manent change of station, may not be paid dislocation allowance, whether 
or not they had relocated their households incident to member’s per- 
manent change of station to restricted area 
Orders. (See Orders) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions 

Pay. (See Pay, promotions) 
Quarters allowance. (See Quarters Allowance) 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Reserve Officers’ Training Corps 

Programs at educational institutions 

Employment of retired members 

Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order to 
have military service added to Federal civilian service to obtain greater 
civil service retirement annuity is entitled under sec. 2031(d) (1) to differ- 
ence between military retired pay to which he would be entitled but for 
waiver and active duty pay and allowances he would receive if ordered 
to active duty, even though difference when added to member’s civil 
service retirement annuity exceeds active duty pay and allowances he 
would receive if ordered to active duty, member’s waiver not changing 
qualification for employment in ROTC program, nor barring him from 
participation in program, and, therefore, “retired pay’”’ he would be en- 
titled to but for waiver is within contemplation of term as used in 10 
U.8.C. 2031(d) 
Reservists 

Inactive duty training, etc. 

Return to civilian occupation while disabled 

Non-Regular member of Armed Forces who is disabled by injury in- 
curred while performing active duty training may continue to receive pay 
and allowances authorized by 37 U.S.C. 204(g)-(i) when he resumes 
civilian occupation, upon determination, preferably by service medical 
personnel and made in accordance with standards established for regular 
members, that injury precludes reservist from performing normal mili- 
tary duties of grade or rank, notwithstanding member is awaiting final 
action on retirement proceedings, or that he did not resume normal 
civilian occupation but because of disability took other employment-_--- 
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MILITARY PERSONNEL—Continued 
Retired 
Civilian and military benefits 
Service credits. (See Pay, service credits, dual benefits, civilian and 
military retired benefits) 
Civilian service 
Double compensation. (See Compensation, double, concurrent mili- 
tary retired and civilian service pay) 
National Guard service 
Regular and Reserve retired lists 
To transfer retired Regular Army officers who have completed service 
as State Adjutants General or Assistant Adjutants General, and are 
federally recognized in Reserve general officer grades, to Retired Reserve 
would create anomalous situations of having officers on two separate 
retired lists, namely, Regular Army retired list and Retired 
Reserve list, a situation not within contemplation of 10 U.S.C. 1374(b), 
3352(a), and 3375. Therefore, absent statutory authority to transfer and 
fix rights of transferred officers so as to make one retired status compat- 
ible with other, officers may not hold two retired statuses simultaneously _ 
Pay. (See Pay, retired) 
Retirement 
Active duty continued 
Service credits. (See Pay, service credits, active duty after retire- 
ment) 
Chief of Staff 
Rank and effective date 
A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment 
on July 3, 1964, for not more than 4 years as Chief of Staff, who is 
eligible for voluntary retirement under sec. 3918 and is also subject 
on July 12, 1968 to mandatory retirement provisions of sec. 3923, 
reverts to permanent grade of major general on active list following 
expiration of term as Chief of Staff on July 2, 1968, if not reappointed, 
and in view of 10 U.S.C. 1404 and Uniform Retirement Date Act (5 
U.S.C. 8301), if officer is not placed on retired list on July 1, 1968, 
or sooner, effective date of retirement for other than disability may not 
be earlier than Aug. 1, 1968 
Eligibility determinations 
Dual use of service credits 
An officer of Public Health Service who receives credit for prior 
service in Navy and Naval Reserve to determine eligibliity for retire- 
ment under 42 U.S.C. 212(a)(3) and to compute retired pay may not 
upon reaching 60 years of age have same period of Navy and Naval 
Reserve service considered in determining eligibility to retired pay 
benefits under 10 U.S.C. 1331, absent specific statutory authority. 
The dual use of service credits would be inconsistent with pattern of 
retirement legislation, and neither 10 U.S.C. 1336, authorizing considera- 
tion of service credited for retirement purposes in determining eligibility 
for benefits enumerated in section, nor any other law would permit 
dual use of Navy and Naval Reserve service to provide concurrent 
payments of retired pay from Navy and Public Health Service 
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MILITARY PERSONNEL—Continued 

Retirement—Continued 

Separation point elected by retiree 

Member of uniformed services who upon retirement is separated for 
his convenience at activity other than appropriate place of separation, 
pursuant to proposed revision of par. M4157-1 of Joint Travel Regs. 
(JTR), may be paid travel allowances for distance from last duty station 
to elected separation activity and then to home of selection not to exceed 
distance from last duty station to home of selection via separation 
activity at which he normally would be retired, subject to limitations 
in par. M4158-2, JTR, that member who is retired from service may 
elect his home and receive travel allowances thereto from last duty 
station provided travel to selected home is completed within 1 year 
after termination of active duty, and provided advance payment of 
travel allowances is not authorized 

Temporary retired list removal 

Requirements for retirement 

Members of Regular components of Army and Air Force subject to 
removal from temporary disability retired list upon determination of 
“fit-for-duty’”’ who without return to active duty desire to retire— 
airmen or enlisted men for length of service under 10 U.S.C. 8914 or 
3914, commissioned or warrant officers pursuant to secs. 8911, 3911, 
or 1293, or mandatory provisions of Title 10 for age or length of service— 
may not without reenlistment or reappointment acquire new retirement 
status and have retired pay computed according to applicable law in 
force on effective date of retirement, retired status of member terminat- 
ing upon removal from temporary disability retired list for other than 
transfer to permanent disability retired list or separation from service, 
he has no active status and must be either reappointed or reenlisted as 
provided in 10 U.S.C. 1211 to establish eligibility for retirement 

Reappointment of Regular Air Force and Regular Army commis- 
sioned or warrant officers determined to be physically fit to perform 
duties of office, grade or rank whose names are removed from temporary 
disability retired list for sole purpose of being retired is contrary to 
provisions of 10 U.S.C. 1211(a) (1) and (2), and absent authority for 
reappointment of officers who have not been recalled and who contem- 
plate no active duty, employment of officers in civilian capacity in 
Federal Govt. and payment to them from either appropriated or 
nonappropriated funds for civilian position is not contemplated by law-- 
Saved pay 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Separation 

Election of separation point 

Proposed revision of par. M4157-1, Joint Travel Regs., to permit 
members of uniformed services to be transferred to and separated from 
service at place of own choosing and for own convenience as alternative 
to separation from place prescribed by regulation, and to travel from 
alternate separation point to home of record or place from which called 
to active duty may be adopted, revision adequately protecting public 
interest by limiting cost to Govt. for travel and per diem to cost from 
member’s last permanent duty station to appropriate separation activity. 
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MILITARY PERSONNEL—Continued 
Separation—Continued 
Election of separation point—Continued 
However, no per diem payable to member at last permanent duty station 
for period of processing separation, no per diem would be payable at 
alternate separation center elected by member 
Service credits 
Pay. (See Pay, service credits) 
Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
Station changes 
Effective date. (See Orders, effective date) 
Storage of household effects. (See Storage, household effects, military 
personnel) 
Survivorship benefits. (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowances. (See Station Allowances, military person- 
nel, temporary lodgings) 
Training 
Civilian schools 
Eligibility 
A U.S. Military Academy 1967 graduate, considered member of 
Regular Army pursuant to 10 U.S.C. 3075(b)(2), who on convalescent 
leave because of injuries incurred while on temporary detail is receiving 
full pay and allowances from Academy, is not eligible under par. 4(a) 
Army Regs. 621-5 for financial assistance provided active duty personnel 
to attend civilian school or college, as the cadet, neither enlisted man 
nor warrant officer, is unable to qualify for assistance as commissioned 
officer, for until physical condition is determined and he is commissioned 
there is no assurance he would be able to meet the at least 2 years active 
service after completion of training requirement imposed on commis- 
sioned officers of uniformed services...........-.------------------- 
Travel expenses. (See Travel Expenses, military personnel) 
Veterans. (See Veterans) 
MISCELLANEOUS RECEIPTS 
Special account v. miscellaneous receipts 
Court costs 
Court costs awarded National Labor Relations Board under Pub. L. 
89-507, approved July 18, 1966 (28 U.S.C. 2412), are for deposit into 
Treasury as miscellaneous receipts under 31 U.S.C. 484, absent au- 
thority in 1966 act or any other law making available for expenditure by 
Federal agency moneys derived from judgment for costs awarded to 
U.S. pursuant to 1966 act. 
Penalty charges 
Dishonored checks 
Although generally penalty charges collected by Govt. of District of 
Columbia under Pub. L. 89-208 to cover cost of handling dishonored 
checks are, absent provision in law for disposition of funds, for deposit 
to credit of District, charges collected by District Unemployment 
Compensation Board are not. Since Board receives its administrative 
funds from Bur. of Employment Security, U.S. Dept. of Labor, pursuant 
to 42 U.S.C. 502, and returns unused grants to Bureau, cost of handling 
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MISCELLANEOUS RECEIPTS—Continued 
Special account v. miscellaneous receipts—Continued 
Penalty charges—Continued 
Dishonored checks—Continued 
dishonored checks is borne from Federal grant funds, and, consequently, 
penalty charges collected by Board are for deposit in Treasury as mis- 
cellaneous receipts of U.S., unless statutory authority is obtained to 
otherwise dispose of collections 
NATIONAL GUARD 
Federal or State status 
Retired Regular officers 
Status upon completion of guard services 
To transfer retired Regular Army officers who have completed service 
as State Adjutants General or Assistant Adjutants General, and are fed- 
erally recognized in Reserve general officer grades, to Retired Reserve 
would create anomalous situation of having officers on two separate 
retired lists, namely, Regular Army retired list and Retired Reserve list, 
a situation not within contemplation of 10 U.S.C. 1374(b), 3352(a), and 
3375. Therefore, absent statutory authority to transfer and fix rights of 
transferred officers so as to make one retired status compatible with 
other, officers may not hold two retired statuses simultaneously 
NATIONAL PARK SERVICE 
(See Interior Department, National Park Service) 
OFFICERS AND EMPLOYEES 
Appointments. (See Appointments) 
Attorneys 
Court admission fees 
Admission fee paid by Govt. attorney to practice before bar of U.S. 
Court of Appeals, required by court as arbiter of applicant’s qualifica- 
tions to practice before it, is personal to attorney, privilege being life one 
unless debarred regardless whether attorney remains in Govt. service, 
and because aside from capacity in which attorney serves Govt. he is also 
officer of court with obligations to court and public. Therefore, attorney 
on notice that nature of Govt. employment requires him to qualify before 
Federal courts including Supreme Court, as well as in State or other 
court, may not be reimbursed admission fee absent specific authority 
to charge appropriated funds for expense. 22 Comp. Gen. 460 reaffirmed_. 
Awards for suggestion, etc. (See Awards, suggestions, etc.) 
Baggage transportation. (See Transportation, baggage) 
Compensation. (See Compensation) 
Contributions from sources other than United States 
Acceptance 
Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “actual’’ travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable 
donors described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 
4111 accept $7.50 as contribution from private source 319 
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OFFICERS AND EMPLOYEES—Continued 

Death or injury 

Disability compensation and retired pay 

Air Force sergeant who subsequent to retirement pursuant to 10 
U.S.C. 8914 is injured while employed as civilian by Govt. is not entitled 
to retired pay for period he receives disability compensation under 
Federal Employees’ Compensation Act of 1916, as amended, sec. 7(a) 
of act, 5 U.S.C. 8116(a), prohibiting concurreat receipt of civilian dis- 
ability compensation and military or naval retired pay, and provision 
in act of July 4, 1966, amending 1916 act to effect that receipt of retire- 
ment benefits will not impair employee’s right to disability compensation 
relating only to Federal civilian retirement programs, concurrent pay- 
ment of civilian disability compensation and military retired pay may 
not be authorized 
Debts to United States 

Wage Earners’ Plans 

Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earners’ Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 U.S.C. 
191, may be asserted in Ch. 13 Wage Earner’s time extension plan case, 
set-off to be accomplished in accordance with Title 4 of GAO Policy and 
Procedures Manual sec. 7520.10, unless wage earner is not insolvent. 
However, filing of Wage Earners’ Plan would, for purposes of set-off, be 
considered prima facie evidence of insolvency 
Dependents 

Status 

Brothers 

Definition of ‘“‘immediate family” in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
from acts of brother 
Fees imposed by States 

Prohibition 

Fee imposed by Montana State Statute to certify Bur. of Reclamation 
water and waste water operators responsible for implementing Federal 
water pollution programs may not be paid by Bureau from appropriated 
funds, absent authority for payment of such fees in Federal Water 
Pollution Control Act, in view of principle, based on supremacy clause, 
Art. VI, cl. 2, of Constitution, that State cannot require Federal em- 
ployees to obtain licenses or permits in performance of official duties 
when they are engaged in occupations which are subject of State regula- 
tions applicable to general public 
Illness 

Travel expenses. (See Travel Expenses, illness) 
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OFFICERS AND EMPLOYEES—Continued 

Inventions 

Use by Government 

Adoption and use of employee’s invention prior to act of Sept. 1, 1954 
(5 U.S.C. 4501-4506), repealing and superseding 1946 incentive 
awards authority does not bar paying incentive award to employee, 
even though ordinarily statutes are not retroactively effective, 1954 act 
being continuation and expansion of 1946 act, inventions that arose 
during period covered by older act may be processed for awards under 
terms and conditions of 1954 act, which neither limits time for considera- 
tion of invention for award, nor limits award to sum authorized under 


Leaves of absence. (See Leaves of Absence) 
Liability 
Government losses 
Embezzlement 

Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, 
general rule being that retired or retainer pay is not subject to adminis- 
trative set-off without debtor’s consent and, therefore, sec. 5511 is 
applicable only to final pay due former member in his civilian position_-~ 
Life insurance 

Contributions 

Premium pay within term “basic pay” 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of 
base pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented 
by Civil Service Reg. on Mar. 3, 1967, may be waived for separated 
employees who are not annuitants, unless demand for increased benefits 
is made at some future time, but may not be waived for retirees and 
employees still on rolls who are entitled to increased benefits arising from 
inclusion of premium pay within term “basic pay’ and, therefore, 
collection of deductions for premium pay received by retirees and current 
employees should be instituted to go back to effective date of act. 

Premiums a personal expense 

Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Insitutute on Marine Resources is not al- 
lowed $7.50 air insurance fee may not recover amount from contribution 
made to Dept. under 22 U.S.C. 809 to cover “actual” travel expenses of 
officer, and even if gift had not been conditioned, insurance cost personal 
to officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 4111 
accept $7.50 as contribution from private source 
Medical treatment. (See Medical Treatment, officers and employees) 
Mileage. (See Mileage) 

Military duty 
Leave. (See Leaves of Absence, civilians on military duty) 








900 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Moving expenses. (See Officers and Employees, transfers, relocation 
expenses) 
Nepotism 
Restrictions 
Leave replacement designated by fourth-class postmaster to perform 
his duties during his absence on sick or annual leave or on leave without 
pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C. 3110, which restricts making or advocacy of ap- 
pointment, employment, advancement, or promotion of relatives by 
public officials, leave replacement, not necessarily same person each 
time, not having been appointed to position postmaster continues to 
hold while on leave of absence, but only performing temporary service 
i ES I riedendna Kadsudch mba ate amano mamaria wae 
Restriction in 5 U.S.C. 3110(a) (3) to making or advocating of appoint- 
ment, employment, advancement, or promotion of nieces, nephews, 
uncles, aunts, brothers-in-law and sisters-in-law by public officials should 
be construed to also exclude spouses of such persons, notwithstanding 
legislative history of section evidences no such intent, as section imposing 
limitation or restriction should be construed in strict or limited sense_-_- 
Exception to restriction in 5 U.S.C. 3110 on appointment, employ- 
ment, advancement, or promotion made or advocated by public official 
of class of relatives enumerated in section applies only in situation in 
which public official after Dec, 15, 1967, undertakes or recommends such 
action for relative appointed by him prior to Dec. 16, 1967........--- 
Overtime. (See Compensation, overtime) 
Parking fees, (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Personal property damage, loss, etc. (See Property, private, damage, 
loss, etc., personal property) 
Photographs 
Cost reimbursement 
When use of employees’ photographs facilitates accomplishing pur- 
poses of Govt., general rule that cost of photographs of individual 
employees of Govt. is personal expense that is not chargeable to public 
funds in absence of definite indication as to necessity for expenditures 
in accomplishment of some purpose for which appropriation was made 
is not for application, therefore, cost of photographs distributed by 
area Director of Equal Employment Opportunity Commission (EEOC), 
not for personal publicity but to publicize activities and functions of 
agency constitutes proper charge against 1967 fiscal year funds appro- 
priated to EEOC, appropriation in affect at time photographs were 
taken, as publicity engendered by publication of photographs increased 
cooperation with agency and facilitated accomplishing its purposes- -_- -- 
Post office employees. (See Post Office Department, employees) 
Privately owned automobiles 
Travel expenses. (See Travel Expenses, vehicles, use of privately 
owned) 
Relocation expenses. (See Officers and Employees, transfers, relocation 
expenses) 


Page 


636 


636 


636 


321 


INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 


Resignation 

Acceptibility 

Administrative determination 

Although ordinarily when resignation of civilian employee is accepted, 
reason for resignation is also accepted, this does not mean reason for 
resignation is acceptable to Govt. for purpose of term ‘‘and acceptable 
to the department concerned’’ in sec. 1.3c(1), Bur. of Budget Cir. No. 
A-56. To permit payment of travel and transportation expenses of 
employee who failed to fulfill service agreement to remain in Govt. 
service for 12 months following effective date of transfer, agency con- 
cerned is required to make determination of acceptability of reason for 
SOG aiken Si Niuean didled tied dine abe hick Hi ewE Se 

Voluntary v. involuntary 

Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for ‘‘reason beyond his control” so as to make payment 
of transfer expenses he incurred, permissible under sec. 1.3¢(1), Bur. of 
Butigus: Clas Nei ArOGs sis a. ccncanw se tenseels wuseck Wndas eu’ 
Retirement, (See Retirement, civilian) 
Service agreements 

Transfers. (See Officers and Employees, transfers, service agreements) 
Severance pay 

Compensation. (See Compensation, severance pay) 

Reemployment 

Deferred annuity effect on resumption of pay 

Employee involuntarily separated from service and awarded severance 
pay under sec. 9(b) of Pub. L. 89-301, who will be entitled to deferred 
civil service annuity at age 62, may be reemployed in temporary position 
not to exceed 1 year without entitlement to resumption of severance 
pay upon termination of temporary appointment being affected, not- 
withstanding he will reach 62 during period of temporary appointment 
and become entitled to immediate annuity at expiration of temporary 
appointment, employee not having satisfied requirements for annuity 
at time of involuntary separation, at which time entitlement to sever- 
ance pay was determined, he is not subject to prohibition in sec. 9(b) (4) 
to payment of severance pay to persons entitled to immediate annuity 
upon separation. Therefore, employee is entitled to both deferred annuity 
and resumption of severance pay upon separation from temporary 
POM OR Sa sits, Serie ed clbed cds BOs IW kin bide TUE dS 

Resignation 

Payment of severance pay to employees who resigned because they 
were unable to accept reassignment to other areas upon agency reorga- 
nization of regional offices which resulted in excess of personnel in com- 
petitive positions need not be recovered if primary purpose of proposed 
transfers was to meet responsibility to employees rather than to agency, 
and advice to employees of proposed reduction in force, encouraging 
them to seek positions with other Govt. agencies, together with effort 
made by employing agency to seek positions in other areas in region for 
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OFFICERS AND EMPLOYEES—Continued 
Severance pay—Continued 
Resignation—Continued 
employees, evidences administrative intent to make job offers to em- 
ployees rather than to reassign them without option to refuse reassign- 
ment, and that separations were involuntary and not removal for cause_ 
Withholding 
Pending disability retirement action 
Fact that employee was separated by reduction-in-force action on 
same day he applied for disability retirement affords no basis to with- 
hold payment of severance pay authorized in 5 U.S.C. 5595 pending 
action on disability retirement without employee’s consent. If employee 
does not consent after being informed that upon approval of retirement, 
annuity begins day following separation and he will be required to 
refund any severance pay received, absent approval of retirement appli- 
cation, payment of severance pay to former employee may be certified_- 
Training 
Transportation and/or per diem 
Expenses assumed by and reimbursed to contractor 
Bureau of Indian Affairs authorized under 5 U.S.C. 4109 to pay neces- 
sary expenses of training employees pursuant to sec. 4105 may in ne- 
gotiating fixed price contract with university to design and coordinate 
educational workshops to be subcontracted, and to perform all adminis- 
trative functions of program, provide for contractor to pay transporta- 
tion cost and per diem of Bureau participants in workshops. However, as 
amounts payable to contractor for travel expenses and per diem may not 
exceed amounts that would be directly payable to employees under 5 
U.S.C. 4109(a), reimbursement to contractor should be on actual ex- 
pense basis, and amounts reimbursed charged to fiscal year appropria- 
tion available at time travel expenses were incurred by employees 
Transfers 
Relocation expenses 
Appliances 
Transportation costs 
Household items used until time of departure from old duty station 
are not items of property contemplated by sec. 1.2h of Bur. of Budget Cir. 
No. A-56, which precludes from term “household goods and personal 
effects”’ items intended for resale or disposal. Therefore, employee who, 
after moving stove and air-conditioners incident to official change of 
station, disposes of them as surplus to his needs may be reimbursed cost 
of transporting items to new duty station since items were part of house- 
hold for several years and in continuous use until he moved from old 
duty station. 
Appraisal fees 
Employee who had obtained both Federal Housing Admin. (FHA) 
and Veterans Admin. (VA) appraisals incident to sale of residence at old 
duty station in order to facilitate sale of residence as the two appraisals 
were not interchangeable, having sold residence under FHA financing 
and received reimbursement for FHA appraisal, may not be reimbursed 
pursuant to sec. 4.2b of Bur. of Budget Cir. No. A-56 for cost of VA 
appraisal, absent authority for reimbursement of more than one appraisal 
fee incident to sale by employee of residence at former duty station, 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
' Appraisal fees—Continued 
one appraisal being considered sufficient to enable seller to determine 
asking price for his property 
Death or separation of employee 
Reimbursement basis 
Where transferred employee prior to death or separation through no 
fault of his own and acceptable to agency incurred or became obli- 
gated for expenses in connection with purchase or sale of residence, reim- 
bursement under Pub. L. 89-516 and implementing regulations may be 
proper, but it is doubtful if reimbursement could be made where no 
expenses were incurred or binding obligations entered into prior to death 
or separation without fault of employee. Therefore, cases of this nature 
should be submitted for separate consideration 
Duty stations within United States requirement 
In view of requirement in sec. 2 of Pub. L. 89-516 and sec. 4.1(a) of 
Bur. of Budget Cir. No. A—56, that both old and new stations of trans- 
ferred employee must be located within 50 States, Dist. of Columbia, 
territories and possessions of U.S., Commonwealth of Puerto Rico, or 
Canal Zone to entitle him to reimbursement for expenses incurred in 
buying or selling residence, reimbursement may not be made to em- 
ployee for cost of selling residence in U.S. incident to change-of-duty 
station to foreign post of duty, nor may employee be reimbursed for 
residence purchase expenses upon reassignment to U.S_.......--.---- 
Term “within the continental United States’’ as used by Bur. of Budget 
in sec. 1.3¢(1) of Cir. No. A-56, and derived from sec. 28 of Administra- 
tive Expenses Act of 1946, as added by Pub. L. 89-516, may not be 
interpreted to mean “to and within the continental United States,” 
absent proper basis to justify interpretation 
Effective date 
Sales agreement prior to July 21, 1966 
Civilian employee who before reporting to new duty station on 
Aug. 26, 1966, and prior to effective date of Pub. L. 89-516, agreed to 
sell residence at old duty station and accepted deposit of “earnest 
money” with understanding balance would be paid upon transfer of 
title, is entitled to closing costs under Bur. of Budget Cir. No. A-56, 
which provides for allowance of reimbursable expenses incurred on or 
after July 21, 1966, as sale of residence became final on Aug. 1, 1966, 
when settlement agreement was executed and title to residence trans- 


House purchase 
Closing charges 

If various financing costs incurred by civilian employees incident to 
permanent change of station in connection with purchase of dwelling 
and referred to as “placement fee,” “commission loan fee,”’ or “origna- 
tion fee” are interchangeable terms for expense of originating and closing 
loan as distinguished from ‘“‘points”—mortgage discounts—part of 
price for hire of money, fees are reimbursable under sec. 4.2d of Bur. of 
Budget Cir. No. A-56, which provides for reimbursement of fees for 
loan applications and lender’s loan origination, but not for reimburse- 
ment of mortgage discounts or “points” 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House purchase—Continued 
Loan assumption fee 
Fee collected from veterans under 38 U.S.C. 1818(d) by Veterans Ad- 
ministration as condition precedent to guarantee of loan which was 
paid by employee incident to purchase of house in connection with 
transfer of duty station may be reimbursed to him as a fee or charge 
similar to loan application or lender’s loan origination fees within pur- 
view of sec. 4.2d, Bur. of Budget Cir. No. A-56, revised Oct. 12, 1966__ 
No house sold at old station 
Under Pub. L. 89-516 and implementing Bur. of Budget Cir. No. 
A-56, authorizing reimbursement of expenses in connection with either 
sale of residence at old station or purchase of dwelling at new official 
station within U.S., employee may be reimbursed expenses incurred in 
connection with change of official station if he does not sell residence at 
old station but purchases one at new station, or conversely if he incurs 
expenses incident to selling residence at old station but does not within 
allowable time limitation purchase residence at new station 
House sale 
Broker’s fee 
Fact that as agreed to beforehand licensed broker bought residence 
of transferred employee when difficulty was experienced in disposing of 
property does not preclude broker from collecting commission. Sec. 
4,2a of Bur. of Budget Cir. No. A-56 containing no restriction on payment 
of brokerage fee where broker purchases residence of transferred employee, 
absent use of inflated value in setting sales price, expense of commission— 
no greater than if residence had been purchased by third party—is 
reimbursable to employee whose settlement sheet reflects his proceeds 
were reduced by amount of commission 


Closing charges 


Civilian employee who before reporting to new duty station on Aug. 26, 


1966, and prior to effective date of Pub. L. 89-516, agreed to sell resi- 
dence at old duty station and accepted deposit of ‘‘earnest money”’ 
with understanding balance would be paid upon transfer of title, is 
entitled to closing costs under Bur. of Budget Cir. No. A-56, which 


provides for allowance of reimbursable expenses incurred on or after 


July 21, 1966, as sale of residence became final on Aug. 1, 1966, when 
settlement agreement was executed and title to residence transferred_-_ 
No house purchased at new station 

Under Pub. L. 89-516 and implementing Bur. of Budget Cir. No. 
A-56, authorizing reimbursement of expenses in connection with either 
sale of residence at old station or purchase of dwelling at new official 
station within U.S.,,employee may be reimbursed expenses incurred 
in connection with change of official station if he does not sell residence 
at old station but purchases one at new station, or conversely if he 
incurs expenses incident to selling residence at old station but does 
not within allowable time limitation purchase residence at new station-. 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

House sale—Continued 
“Official station’’ location requirement 

Although generally cost of selling residence not located at employee’s 
old official station or place from which he commutes on daily basis 
may not be reimbursed under authority of Pub. L. 89-516, exception 
to daily commuting rule may be made where employee cannot obtain 
residence for himself and family in location which permits commuting 
to work on daily basis. Therefore, employee who unable to find suitable 
housing at new duty station resides in bachelor quarters at that station 
and moves family 559 miles from old duty station to within 349 miles 
of new station to permit him to go home weekends, may be reimbursed 
upon further change-of-duty station for cost of selling residence located 
349 miles from station from which he is transferred 

Miscellaneous expenses 

Civilian employee who incident to transfer from Utah to California 
sold his permanent type home at old duty station where he purchased 
new mobile home for use as living quarters at new duty station may be 
reimbursed use tax levied by State of California not as expense paid in 
connection with real estate transaction under sec. 4.2g of Bur. of Budget 
Cir. No. A—56, but as miscellaneous expense under sec. 3.1, which in 
authorizing reimbursement of use tax imposed on automobiles brought 
into some jurisdictions does not exclude reimbursement of use taxes on 
items other than automobiles. Therefore, use tax may be considered in 
determining amount of miscellaneous expenses allowance reimbursable 
under sec. 3 of Circular to employee 

Govt. agency acquiring services of overseas employee who incident 
to return to U.S. for separation and reemployment without break in 
service is entitled to reimbursement of travel expenses by both losing 
and acquiring agency in accordance with 46 Comp. Gen. 628 may, if 
transfer is not for convenience of employee, pursuant to sec. 2.5 of Bur. 
of Budget Cir. No. A—56, authorize payment of subsistence expenses 
incurred while occupying temporary quarters at new station, miscel- 
laneous expenses, and per diem for employee’s family incident to travel 
from residence to new duty station, not to exceed per diem payable for 
direct travel from old to new station 

Overseas employee under separation orders to place of residence 
which is more distant from overseas duty station than place at which 
he is employed without break in service after departure from overseas 
duty point is only entitled to reimbursement by losing agency for travel 
costs to place of residence. Although employee is not entitled to travel 
or transportation costs from residence to new duty station, no collection 
is required for costs paid to residence in excess of costs for direct travel 
from overseas to new station. Under Bur. of Budget Cir. No. A—56 
acquiring agency may pay miscellaneous expenses allowance and re- 
imburse employee for subsistence while occupying temporary quarters. 
However, no per diem allowance for travel time of employee’s family is 
allowable 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Nonreimbursable 
Voluntary resignation 
Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for “reason beyond his control’’ so as to make payment 
of transfer expenses he incurred, permissible under sec. 1.3c(1), Bur. 
of Budget Cir. No. A-56 
Overseas employees transferred to the United States 
Employees transferred from overseas duty stations to duty stations 
within continental U.S. by Dept. of Defense agencies, even though 
they do not agree to remain in Govt. service for 12-month period fol- 
lowing transfer are eligible for travel and transportation benefits pro- 
vided in Bur. of Budget Cir. No. A—56, sec. 1.3c of Circular containing 
statutory regulations with regard to transportation agreements not 
requiring execution of agreement, and although costs of house hunting 
trip may not be authorized in connection with transfer to and from 
continental U.S., payment of subsistence while occupying temporary 
lodgings is not restricted but is allowable at discretion of agency; how- 
ever, payment of per diem for dependents and miscellaneous expense 
allowance are not subject to administrative discretion under terms of 
controlling regulation 
Permanent residence requirement 
Trailer status 
Expenses incurred by employee for round trip travel between old 
and new official stations to locate lot of sufficient acreage on which to 
which to place double size housetrailer may be reimbursed to him 
under authority in sec. 2.4a, Bur. of Budget Cir. No. A-56, providing 
for reimbursement of traveling expenses incurred in “seeking per- 
manent residence quarters” at new station, sec. 9.1c of regulations 
respecting transportation of housetrailers used as residence, recognizing 
that there may be payment of travel allowances under sec. 2.4 even 
though trailer used as residence at old station will continue to be 
employee’s residence at new station 
Points 
If various financing costs incurred by civilian employees incident 
to permanent change of station in connection with purchase of dwelling 
and referred to as “placement fee,” “commission loan fee,” or “‘origina- 
tion fee’’ are interchangeable terms for expense of originating and 
closing loan as distinguished from “‘points”—mortgage discounts— 
part of price for hire of money, fees are reimbursable under sec. 4.2d 
of Bur. of Budget Cir. No. 1-A-56, which provides for reimbursement 
of fees for loan applications and lender’s loan origination, but not for 
reimbursement of mortgage discounts or “points.” 
Same types of cost in buying and selling homes 
Employee transferred between counties in State of Pennsylvania 
who incurs expense of State and county real property transfer taxes 
in connection with sale and purchase of residences at old and new 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 

Same types of cost in buying and selling homes—Continued 
official stations may only be reimbursed amount of higher expense 
as authority in sec. 4.2d of Bur. of Budget Cir. No. A-56 for reim- 
bursement of transfer taxes is subject to condition that same types 
of costs are not reimbursable at both stations. Even if employee had 
paid State transfer tax incident to one transaction and local transfer 
tax in connection with other, “same types of costs” principle would 
prevent reimbursement of both expenses 

“Settlement date’’ limitation on property transactions 

Final settlement date for purchase of newly constructed residence 
occurring more than | year after effective date of employee’s permanent 
change-of-duty station, pursuant to sec. 4.1d of Bur. of Budget Cir. 
No. A-56, employee is not entitled to reimbursement of otherwise 
allowable expenses incurred in purchase of residence, notwithstanding 
delivery of completed residence was delayed because of adverse weather 
conditions and inadequate supply of labor. 

Employee who reported to new duty station on Oct. 17, 1966, signed 
agreement on Sept. 30, 1967 to purchase home to be constructed, and 
completed purchase of home on Mar. 21, 1968, may not be reimbursed 
expense of loan origination charge, purchase agreement entered into 
within 1 year of transfer not constituting “‘settlement’’ where condi- 
tions of agreement that purchaser obtain loan and seller complete house 
within 6 months were not consummated within 1 year of date of em- 


ployee’s transfer, as required by sec. 4.1d of Bur. of Budget Cir. No. 


Employee transferred between counties in State of Pennsylvania who 
incurs expense of State and county real property transfer taxes in con- 
nection with sale and purchase of residences at old and new official 
stations may only be reimbursed amount of higher expense as authority 
in sec. 4.2d of Bur. of Budget Cir. No. A-56 for reimbursement of 
transfer taxes is subject to condition that same types of costs are not 
reimbursable at both stations. Even if employee had paid State transfer 
tax incident to one transaction and local transfer tax in connection with 
other, ‘‘same types of costs” principle would prevent reimbursement of 
both expenses 

Temporary quarters 
Absences 

The “period of not more than 30 days” prescribed in sec. 2.5b(1) of 
Bur. of Budget Cir. No. A-56 for occupancy at new duty station of 
temporary quarters at Govt. expense means consecutive days unless 
occupancy is interrupted for reasons of official necessity, therefore, 
employee whose family remains at old duty station is not entitled to 
extension of allowable 30-day period of occupancy for absences from 
temporary quarters for personal reasons, in computing per diem under 
sec. 2.5d(2) of circular, reimbursement is not limited to those days 
employee actually incurred expenses for temporary quarters during 
allowable period, but employee is entitled to amount actually expended 
for lodging and subsistence, not to exceed prescribed per diem, amounts 
expended for meals must be itemized pursuant to sec. 6.12f of Standard- 
ized Govt. Travel Regs 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Automobile parking or storage expenses 
Costs of parking or storing automobile which employee occupying 
temporary quarters incident to change-of-duty station pays separately 
from lodging expenses are not reimbursable to employee, use of term 
“subsistence expenses” in Pub. L. 89-516 and implementing Bur. of 
Budget regulations not extending to garaging of vehicle when employee 
occupies temporary quarters, and sec. 3.5 of Standardized Govt. Travel 
Regs. treating garaging or parking of vehicle as transportation expense_ 
Determination 
Lacking definition of term “temporary quarters” in Pub. L. 89-516, 
or Budget Bur. Cir. No. A-56, each case must be treated individually. 
Upon transfer to new duty station the apartment employee occupies 
alone for 4 months until he moves to permanent quarters when joined 
by family at close of school semester is considered temporary quarters 
and employee is entitled to cost of meals and lodgings for first 30 days 
at new station, prerequisite for reimbursement under section 2.5 of 
circular not requiring employee to actively engage in seeking quarters 
for immediate occupancy. Although reimbursement may not be au- 
thorized for period employee was absent on temporary duty, period of 
entitlement to subsistence costs may be extended for time involved in 
temporary duty 
Reimbursement basis 
When incident to permanent change-of-duty station employee and/or 
family are in travel status and temporary quarters status for parts of 
same day, maximum limitation for temporary quarters allowance under 
sec. 2.5(d)(2) of Bur. of Budget Cir. No. A—56 should be computed 
beginning with quarter day after last quarter day for which per diem 
is paid under sec. 6.1 of Standardized Govt. Travel Regs. However, 
where travel to new station is under 24 hours, maximum temporary 
lodging allowance should be computed from beginning of quarter on 
which per diem ceased, and on day employee moves into permanent 
quarters, full maxi mum should be used to determine entitlement regard- 
less of time such move occurs 
Subsistence expenses 
Govt. agency acquiring services of overseas employee who incident to 
return to U.S. for separation and reemployment without break in service 
is entitled to reimbursement of travel expenses by both losing and ac- 
quiring agency in accordance with 46 Comp. Gen. 628 may, if transfer is 
not for convenience of employee, pursuant to sec. 2.5 of Bur. of Budget 
Cir. No. A-56, authorize payment of subsistence expenses incurred while 
occupying temporary quarters at new station, miscellaneous expenses, 
and per diem for employee’s family incident to travel from residence to 
new duty station, not to exceed per diem payable for direct travel from 
old to new station 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Subsistence expenses—Continued 


Overseas employee under separation orders to place of residence which 
is more distant from overseas duty station than place at which he is em- 
ployed without break in service after departure from overseas duty 
point is only entitled to reimbursement by losing agency for travel costs 
to place of residence. Although employee is not entitled to travel or trans- 
portation costs from residence to new duty station, no collection is re- 
quired for costs paid to residence in excess of costs for direct travel from 
overseas to new station. Under Bur. of Budget Cir. No. A-56 acquiring 
agency may pay miscellaneous expenses allowance and reimburse em- 
ployee for subsistence while occupying temporary quarters. However, no 
per diem allowance for travel time of employee’s family is allowable--_- 

Title insurance 

Cost of title insurance purchased by transferred civilian employee in 
connection with sale of residence at old duty station is reimbursable ex- 
pense under rule in 46 Comp. Gen. 884, if insurance is of type customarily 
furnished by seller to purchaser of residence. Therefore, upon determina- 
tion that custom of furnishing title insurance exists in area of old official 
station, employee may be reimbursed cost of purchasing title insurance 
for benefit of purchaser of his residence 

Transportation for house hunting 
Mode of transportation 

Round trip travel performed by transferred employee for purpose of 
house hunting need not be performed by same mode of transportation, 
reference in secs. 2.4b and 2.4c(3) of Budget Bur. Cir. No. A-56, to 
“mode of transportation’ in singular is not intended to be restrictive 
but merely to provide for most usual situation as most employees travel- 
ing to locate residence generally use same mode of transportation both 
“One round trip” limitation 

House hunting trip authorized by Pub. L. 89-516 (5 U.S.C. 5724(a) (2)) 
at Govt. expense upon employee’s change-of-duty station may not be ex- 
tended over several trips, even though transportation expenses would be 
allowed only for first trip and per diem for several trips would not exceed 
6-calendar days prescribed by sec. 2.4b of implementing regulations, Bur. 
of Budget Cir. No, A—56, the act authorizing allowances ‘“‘only for one 
round trip,’’ and regulations limiting duration of advance round trip to 
6-calendar days, including travel time, contemplating only one round 
trip and not several trips, with per diem extending over 6-day period_--- 

Transportation of household goods, etc. 
Resale or disposal purposes 

Household items used until time of departure from old duty station 
are not items of property contemplated by sec. 1.2h of Bur. of Budget 
Cir. No. A-56, which precludes from term “household goods and personal 
effects” items intended for resale or disposal. Therefore, employee who, 
after moving stove and air-conditioners incident to official change of 
station, disposes of them as surplus to his needs may be reimbursed cost 
of transporting items to new duty station since items were part of house- 
hold for several years and in continuous use until he moved from old 
duty station 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
What constitutes ‘‘official station” 

Although generally cost of selling residence not located at employee’s 
old official station or place from which he commutes on daily basis may 
not be reimbursed under authority of Pub. L. 89-516, exception to 
daily commuting rule may be made where employee cannot obtain 
residence for himself and family in location which permits commuting 
to work on daily basis. Therefore, employee who unable to find suitable 
housing at new duty station resides in bacheior quarters at that station 
and moves family 559 miles from old duty station to within 349 miles of 
new station to permit him to go home weekends, may be reimbursed 
upon further change-of-duty station for cost of selling residence located 
349 miles from station from which he is transferred 

Service agreements 

Administrative determination 

An overseas employee returned to U.S. for separation upon reemploy- 
ment without break in service is not required under sec. 1.3c of Bur. of 
Budget Cir. No. A-56 to execute employment agreement to remain in 
service. However, acquiring agency, either by regulation or otherwise, 
may require employee to execute employment agreement 

Failure to fullfill 

Employees subject to 12 month transportation agreement executed 
pursuant to Pub. L. 89-516, that required them to remain in service of 
concerned department of agency of Dept. of Defense rather than “in 
Govt. service,’”?’ may with agency approval be transferred incident to 
promotion within or outside Defense Dept. prior to expiration of ob- 
ligated period of service and relieved of obligation to refund transfer 
costs, promotional transfer, although not reason provided by agreement 
for not completing required period of service, considered to be in interest 
of Govt., transportation agreement was not breached. However, employ- 
ing agency if unwilling to regard promotional transfer as in interest of Govt. 
may refuse to release employee from obligated period of service, or 
particular type agreement may be prescribed for promotional transfers 
that occur prior to completion of agreed period of service 

Voluntary resignation in lieu of facing charges for misconduct by 
civilian employee within 12-month period he agreed in writing to remain 
in Govt. service following effective date of his transfer, unless separated 
for reasons beyond his control and acceptable to department concerned, 
is not resignation for “reason beyond his control’’ so as to make payment 
of transfer expenses he incurred, permissable under sec. 1.3c(1), Bur. 
of Budget Cir. No. A-56 

Although ordinarily when resignation of civilian employee is accepted, 
reason for resignation is also accepted, this does not mean reason for 
resignation is acceptable to Govt. for purpose of term “and acceptable to 
the department concerned” in sec. 1.3¢(1), Bur. of Budget Cir. No. A-56. 
To permit payment of travel and transportation expenses of employee 
who failed to fulfill service agreement to remain in Govt. service for 12 
months following effective date of transfer, agency concerned is required 
to make determination of acceptability of reason for resignation 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Service agreements—Continued 
Failure to fulfill—Continued 

Under sec. 1.3c(1), Bur. of Budget Cir. No. A~56, which provides that 
employee who signs agreement to remain in service of Govt. for 12 
months following effective date of transfer is not entitled to travel and 
transportation expenses incident to transfer unless he is separated for 
reasons beyond his control and acceptable to department concerned, 
it is necessary for both conditions to be satisfied and documented before 
expenses incident to transfer may be paid 

Government v. particular agency service 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to ad- 
ministrative regulation refuse to approve payment of travel and trans- 
portation expenses involved in connection with change of official station 
from overseas unless and until employee executes agreement to remain 
in Govt. service or in service of Dept. involved for specified period of 
time, and as agreement under administrative regulation would not be 
predicated on specific provision of law or statutory regulation, adminis- 
trative regulation should conform as closely as possible to Cir. No. A-56 
and prescribe acceptable reasons for failure to remain in Govt. service as 
agreed, and liability of employee for failure to fulfill agreement 

Employees subject to 12 month transportation agreement executed 
pursuant to Pub. L. 89-516, that required them to remain in service of 
concerned department or agency of Dept. of Defense rather than “in 
Govt. service,’’ may with agency approval be transferred incident to 
promotion within or outside Defense Dept. prior to expiration of obligated 
period of service and relieved of obligation to refund transfer costs, pro- 
motional transfer, although not reason provided by agreement for not 
completing required period of service, considered to be in interest of 
Govt., transportation agreement was not breached. However, employing 
agency if unwilling to regard promotional transfer as in interest of Govt. 
may refuse to release employee from obligated period of service, or par- 
ticular type agreement may be prescribed for promotional transfers that 
occur prior to completion of agreed period of service 

Overseas employees transferred to United States 

Employee who upon completion of agreed period of overseas duty is 
transferred to duty station in continental U.S. by agencies within Dept. 
of Defense is not required to sign new transportation agreement to remain 
in Govt. service for 12 months subsequent to transfer, absent such re- 
quirement in sec. 1.3c of Bur. of Budget Cir. No. A-56 containing statu- 
tory regulations with regard to agreements to remain in Govt. service as 
condition for reimbursement of transfer costs. 

Employees transferred from overseas duty stations to duty stations 
within continental U.S. by Dept. of Defense agencies, even though 
they do not agree to remain in Govt. service for 12-month period fol- 
lowing transfer are eligible for travel and transportation benefits pro- 
vided in Bur. of Budget Cir. No. A-56, sec. 1.3c of Circular containing 
statutory regulations with regard to transportation agreements not 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Service agreements—Continued 

Overseas employees transferred to United States—Continued 

requiring execution of agreement, and although costs of house hunting 
trip may not be authorized in connection with transfer to and from 
continental U.S., payment of subsistence while occupying temporary 
lodgings is not restricted but is allowable at discretion of agency; how- 
ever, payment of per diem for dependents and miscellaneous expense 
allowance are not subject to administrative discretion under terms of 
controlling regulation 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to 
administrative regulation refuse to approve payment of travel and 
transportation expenses involved in connection with change of official 
station from overseas unless and until employee executes agreement 
to remain in Govt. service or in service of Dept. involved for specified 
period of time, and as agreement under administrative regulation would 
not be predicated on specific provision of law or statutory regulation, 
administrative regulation should conform as closely as possible to Cir. 
No. A-56 and prescribe acceptable reasons for failure to remain in Govt. 
service as agreed, and liability of employee for failure to fulfill agree- 


An overseas employee returned to U.S. for separation upon reem- 
ployment without break in service is not required under sec. 1.3c of 
Bur. of Budget Cir. No. A-56 to execute employment agreement to 
remain in service. However, acquiring agency, either by regulation or 
otherwise, may require employee to execute employment agreement---- 
Transportation 

Dependents. (See Transportation, dependents) 

Household effects. (See Transportation, household effects) 

Travel expenses. (See Travel Expenses) 
ORDERS 
Amendment 
Retroactive 
Travel completed 

Approval of special per diem allowances prescribed in 37 U.S.C. 405 
to cover cost-of-living when members of uniformed services travel on 
temporary duty outside U.S. or in Hawaii or Alaska, subsequent to 
performance of travel would be retroactive determination of both 
special per diem rate and entitlement to rate contrary to rule that rights 
of Govt. and member entitled to per diem for travel and temporary duty 
become fixed under applicable orders and regulations in effect at time 
duty is performed and such rights may not be changed by administrative 
action which would retroactively amend member’s orders or change 
applicable regulations. Therefore, Joint Travel Regs. may not be 
amended to provide for approval of special per diem allowances for 
foreign travel after travel has been performed. 





ORDERS—Continued 
Effective date 

Leave, delay en route to new station 

No legal basis existing for distinguishing between assignment of mem- 
ber of uniformed services to nonrestricted and restricted areas for 
purpose of extending effective date of permanent change-of-station 
orders until completion of temporary duty or leave en route, par. 
M3003-1b(1) of Joint Travel Regs. may be amended under 37 U.S.C. 
404(b) to eliminate distinction, revision to conform to rule in 33 Comp. 
Gen. 458 that effective date of permanent change-of-station orders is 
date upon which travel must commence to accomplish ordered change, 
and that travel is not required to start prior to performance of tem- 
porary duty, use of authorized leave, proceed time, and personal con- 
venience delays. Therefore, member’s entitlement to transportation 
allowances only for dependents in existence on effective date of orders 
remains unaltered under revised regulation 

PATENTS 
Devices, etc., used by Government 
Use authorization 
Foreign invention 

Under negotiated release and patent license agreement with assignee 
of invention covering bore wear reducing additive for ammunition owned 
by foreign firm, which granted U.S. unconditional right to manufacture, 
sell, and use article throughout world, sale within territorial limits 
of U.S. passing title to foreign countries, does not constitute breach of 
contract, requiring additional payments to licensor under contract or 
its assignor, territorial limitations of sovereignty precluding country 
from giving extraterritorial effect to its patent laws. Therefore, agree- 
ment not restricting sales to buyers who would use article in U.S., 
territorial limitation may not be read into contract to prohibit sale of 
additive ammunition in U.S. for export 

PAY 
Absence without leave 
Civil arrest 
Unexcused, ete. 

Member of uniformed services who at time of conviction for crime by 
civil authorities was found sane, similar finding made by military au- 
thorities, but who subsequently was committed to State hospital for 
criminally insane, followed by placement on Temporary Disability 
Retired List, pursuant to 10 U.S.C. 1202, has forfeited entitlement to 
pay and allowances under 37 U.S.C. 503(a) for period from date of 
apprehension by civil authorities until placement on Temporary Dis- 
ability Retired List, member’s commanding officer properly declining 
to excuse absence from duty as unavoidable, and disability of member 
having been incurred during period of unauthorized absence, he was 
not in pay status on day preceding date of retirement, prerequisite to 
physical disability retirement and, therefore, member also is not entitled 


Expiration of enlistment. (See Pay, after expiration of enlistment) 
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PAY—Continued 

Active duty 

After termination of military status 

To complete term as Chief of Staff 

Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964, expires July 2, 1968, may 
be recalled to active duty in his retired grade pursuant to 10 U.S.C. 
3504, assuming confirmation under 10 U.S.C. 3962, to complete 4-year 
term as Chief of Staff, and may be paid as Chief of Staff for July 1 and 
2, 1968, and officer when released from such active duty will be entitled 
to recompute retired pay under method prescribed in 10 U.S.C. 1402(a)__ 

Reservists 

Injured in line of duty 
Return to civilian occupation while disabled 

Non-Regular member of Armed Forces who is disabled by injury 
incurred while performing active duty training may continue to receive 
pay and allowances authorized by 37 U.S.C. 204(g)—(i) when he resumes 
civilian occupation, upon determination, preferably by service medical 
personnel and made in accordance with standards established for 
Regular members, that injury precludes reservist from performing 
normal military duties of grade or rank, notwithstanding member is 
awaiting final action on retirement proceedings, or that he did not resume 
normal civilian occupation but because of disability took other employ- 


Additional 

Aviation duty. (See Pay aviation duty) 

Hazardous duty 

More than one incentive pay 

Qualified parachute riggers in jump status who are part of unit as- 
signed mission involving development, testing, and evaluation of para- 
chutes and related equipment do not perform multiple hazardous duties 
to entitle them to flight pay prescribed in 37 U.S.C. 301(e) in addition 
to parachute pay. The in-flight duties of members who load, inspect, rig, 
drop, and study experimental equipment are not related to aircrew 
duties within meaning of 37 U.S.C. 301(a)(1) and (4), and members 
neither performing two or more bazardous duties simultaneously or in 
rapid succession are not entitled to retain dual hazardous pay received 
for aviation and parachute duties, and, therefore, erroneous flight pay- 
ments made to them should be recovered 

Hostile fire pay 

Cadets and midshipmen 

Cadets and midshipmen of Academies who are not members of uni- 
formed services within purview of 37 U.S.C. 101(23) and who are paid 
pursuant to sec. 201(c) at rate of 50 percent of basic pay of commissioned 
officer in pay grade 0-1 with 2 or less years of service computed under 
sec. 205, if sent to Vietnam for orientation and training would not be 
entitled to hostile fire pay prescribed by sec. 310(a), rule in 30 Comp. 
Gen. 31 concerning flight pay to effect that special pay is dependent upon 
status of entitlement to basic pay, applying equally to hostile fire pay 
entitlement, 





PAY—Continued 
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After expiration of enlistment 

Confinement, etc., periods 

Pay status 

Enlisted man restored to duty to make up lost time as provided by 10 
U.S.C, 972, having resumed his obligated service contract, his enlistment 
extends beyond normal expiration term of service to include make good 
days and, therefore, fixes new termination date, though period of con- 
finement may have commenced during extended period. However, 
restoration to duty status to make up lost time does not continue in- 
definitely when status changes from duty to confinement, whether pretrial 
or pursuant to court-martial sentence. Therefore, member placed in pre- 
trial confinement during make good lost time period extending from 
date enlistment expired, August 26, 1965, to adjusted expiration date, 
Dec. 24, 1965, is not entitled to pay and allowances subsequent to new 
termination date, 37 Comp. Gen. 488, modified 

Hospitalization and medical care 

Army enlisted man who incident to injury reported to be due to own 
misconduct is hospitalized for period subsequent to expiration of term 
of enlistment is nevertheless entitled to pay and allowances for period, 
administrative determination under 10 U.S.C. 1216 that physical con- 
dition of member which resulted from corrective surgery at Army hospital 
at time of injury is disability incurred or aggravated during active serv- 
ice, not result of misconduct and incurred in line of duty, governing his 
rights, and member having executed medical and hospitalization care 
affidavit required by 10 U.S.C. 3262, and having been recommended for 
physical disability retirement, may be regarded as being retained in 
service for medical treatment and hospitalization within meaning of sec. 
3262 so as to entitle him to pay and allowances for period of hospitaliza- 
tion following expiration of enlistment. 
Aviation duty 

Excess flying hours 

Suspension time effect 

Officer of uniformed services who is not subject to minimum flight re- 
quirements, upon removal on Aug. 17, 1967 of Dec. 1, 1966 suspension 
from flying due to physical disqualification which occurred Aug. 4, 1966, 
nevertheless is eligible for incentive pay prescribed by sec. 105 of E.O. 
No. 11157 for members whose flying suspension had been removed and 
flight requirements satisfied, and administrative regulation to deny flight 
pay if suspension is not removed within either 3-month or 5-month period 
prescribed by sec. 104 would be inconsistent with this view. Therefore, 
member entitled to 5 months of flying pay subsequent to month of inca- 
pacity, Aug. 1966, having been paid for 3 months, is entitled to flying 
pay for Dec. and Jan., remainder of maximum period for which excess 
houre CGB: OG GE aiccsdi is coda ss insects Us ecw ebasstaiubs 
Civilian employees. (See Compensation) 
Deceased members. (See Decedents’ Estates, pay, etc., due military 

personnel) 
Disability retired pay. (See Pay, retired, disability) 





916 INDEX DIGEST 


PAY—Continued 
Increases 
Effective date 
Under Public Law 90-207 

Members of uniformed services entitled pursuant to Pub. L. 90-207, 
approved Dec. 16, 1967, to pay increases comparable to those prescribed 
for civilian employees under Federal Salary Act of 1967, second of three- 
stage upward adjustment that is effective for civilian employees on 
“first day of first pay period beginning on or after July 1, 1968,’’ may be 
made effective for military personnel on July 1, 1968, as monthly pay 
basis fixed by 37 U.S.C. 203(a) meets standard that pay increase for 
both civilian and military personnel commence on first day of first pay 
period starting on or after July 1, 1968 
Promotions 

Temporary 

Acceptance of promotion 

Personal act of accepting temporary promotion under 10 U.S.C. 5784 
by individuals other than those in “missing status within purview of 
Missing Persons Act could be met for Navy ensigns and Marine Corps 
2nd lieutenants for purpose of achieving earliest possible date of prece- 
dence in rank to which temporarily promoted by providing that effective 
date of temporary promotion would be future date specified in order 
announcing promotion or later actual date of acceptance by officer, 
accomplished over his signature 

Effective date 
Members in a ‘‘missing status’’ 

Although in view of absence of language similar to that contained in 
sec. 5787, acceptance is required to make temporary promotion under 
10 U.S.C. 5784 legally effective for purpose of receiving pay and allow- 
ances of higher grade, to deny Navy ensigns and Marine Corps 2nd 
lieutenants in “‘missing status’ benefits of temporary promotions pre- 
scribed by sec. 5784 on basis of acceptance requirement would defeat 
objective of Missing Persons Act. Therefore, pay account of Marine 
Corps 2nd lieutenant temporarily promoted under sec. 5784 to Ist 
lieutenant while in missing status may be credited with increased pay 
and allowances of higher grade from date administratively determined 
under authority of 37 U.S.C. 556 to be date officer would have accepted 


Temporary grade pay higher 
Member of uniformed services in permanent enlisted grade E-8, when 
temporarily appointed warrant officer elects to receive saved pay pur- 
suant to 10 U.S.C. 5596, therefore, when assigned overseas is not eligible 
to receive hostile fire pay, family separation allowance, and cost-of- 
living allowance, nor statutory increase in pay grade E-8 that became 
effective after temporary promotion, may not be paid difference between 
saved pay and pay of permanent grade which would have accrued if he 
had not received appointment as temporary officer. However, notwith- 
rtanding member’s election, 37 U.S.C. 204 requires that when and if 
pay and allowances of temporary grade equal or exceed those of perma- 
nent grade saved under 10 U.S.C. 5596(f), member must be paid pay 

and allowances of temporary grade. 
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PAY—Continued 
Promotions—Continued 
Temporary—Continued 
Termination of temporary appointment 
To meet problems arising by reason of absence in 10 U.S.C. 5784, 
authorizing temporary promotion of Navy ensigns and Marine Corps 
2nd lieutenants, of language similar to that contained in sec. 5787 
entitling temporarily promoted Navy and Marine Corps officers to pay 
and allowances of higher grade from date promotion is made, and pro- 
viding that upon termination or expiration of temporary appointment, 
officer shall have grade he would hold if he had not received temporary 
promotion, will require remedial legislation that would be retroactively 
effective to extent, at least, of rectifying any legal deficiency in super- 
seding appointment actions issued under sec. 5784 to officers serving 
under prior promotions affected pursuant to sec. 5787 
Reservists 
Active duty. (See Pay, active duty, reservists) 
Payment basis 
Actual days served 
Reservist of Armed Forces who serves on active duty for training 
from Feb. 1, through 28, in a nonleap year is not entitled under A~71273, 
Mar. 2, 1936, to full month’s active duty pay and allowances without 
deduction for 2-constructive days at end of February. Rule in 1936 
decision that reservists ordered to duty for period of less than 30 days 
are not within scope of act of June 30, 1906, which prescribes 30 day 
calendar month for computing pay of persons paid on annual or monthly 
basis, and are, therefore, only entitled to pay for actual number of days 
served, including thirty-first day of month, not having been changed by 
codification in 37 U.8.C. 1004 of governing statutes, decision of March 2, 
1936, is affirmed 
Training. (See Pay, training, reservists) 
Retired 
Active duty 
After retirement 
Higher grade service 
Army sergeant retired in grade E-6 upon own application under 10 
U.8.C. 3914 who under orders recalling him to active duty in grade E-7, 
with his consent, serves only 7 months 6 days of 2-year period because of 
hardship is entitled to recomputation of retired pay on basis of higher 
grade, for had he been retired at grade E-7 rather than released from 
active duty, he would have been eligible under 10 U.S.C. 3961 to retire 
in that grade, and 10 U.S.C. 1402(a) prescribing computation of retired 
pay on monthly basic pay of grade in which member would be eligible to 
retire if retiring upon release from active duty performed subsequent 
to retirement, sergeant’s retired pay properly may be recomputed 
effective day following release from active duty on monthly basic pay 


Additional 
Extraordinary citations. (See Pay, retired, combat citations) 


313-968 O-69—60 
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PAY—Continued 
Retired—Oontinued 
Advancement on retired list 
Enlisted member advanced to officer grade 
Regular chief warrant officer, W-4, relieved from active duty and 
retired as Air Force reservist in grade of lieutenant colonel under 10 
U.S.C. 1201 by reason of permanent physical disability who was also 
eligible to be retired under 10 U.S.C. 1293, having had more than 20 
years’ active service, properly is being paid retired pay computed under 
formula 1 of 10 U.S.C. 1401, formula “most favorable to him,” and 
retired pay may not be computed under formula 4, based on higher 
Reserve commission grade, to establish ‘‘most favorable formula” for 
him under 10 U.S.C. 1401, formula 4 pertaining exclusively to persons 
retired as warrant officers, and member having been retired as commis- 
sioned officer, formulas 1 and 4 may not be combined to provide greater 
amount of retired pay, and computation of member’s retired pay is 
restricted to formula 1, 10 U.S.C. 1401 
Enlisted pay greater 
Retired pay of sergeant major discharged for convenience of Govt. 
on Sept. 30, 1966, in grade E-9 and eligible to retire in that grade, 
but who on Oct. 1, 1966 is placed at his application pursuant to 10 
U.S.C, 1293 on retired list as chief warrant officer W—2, is not restricted 
to payment on basis of “retired grade” or “any warrant grade satis- 
factorily held by him on active duty’’ prescribed by formula 4 of 10 
U.S.C, 1401, section also providing for computation of retired pay on 
basis of most favorable formula for persons entitled to retired pay under 
sec. 1401 as well as “any other provision of law,’’ and retired pay at 
enlisted E-9 grade being greater than that payable at warrant officer 
W-2 grade, member may be paid difference between grades for period 
during which he was paid lesser amount of retired pay 
Evidence of satisfactory service in another service 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to 
compute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 
doubtful to warrant extending rule of case in view of reservation ex- 
pressed by court concerning correctness of GAO decisions under sec. 
511 of Career Compensation Act that retired member of one branch of 
uniformed services who held higher grade in another branch of service 
is not entitled to retired pay computed on pay of higher grade, and 
differences between various statutes 
Annuity elections for dependents 
Beneficiary eligibility 
Certification acceptability 
Statement from chiropractor certifying that unmarried daughter of 
member of uniformed services who is over 18 years of age suffers from 
paralysis may be considered “a certificate of attending physician” to 
substantiate her eligibility as beneficiary under Retired Serviceman’s 
Family Protection Plan, “practice of chiropractic” constituting practice 
of medicine within meaning of par. 8b(2)(c) BuPers Instruction 1750.1D, 
which permits not only attending physician but “appropriate official of 
& hospital or institution,”” who may or may not be practicing physician, 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Beneficiary eligibility—Continued 
Certification acceptability—Continued 
to certify to physical incapacity or mental incompetence of beneficiary. 
Therefore, disability of dependent within scope of chiropractic attention, 
chiropractor is qualified to express expert opinion as to extent and 
permanency of disability to which he is certifying 
Children 
Payments to natural guardian 
Monthly annuity payments due under Retired Serviceman’s Family 
Protection Plan, 10 U.S.C. 1431-1446, for use and benefit of minor 
children of deceased member of uniformed services may be paid to 
mother, granted custody of children when divorced from decedent, as 
natural guardian of children, notwithstanding $1,000 limitation imposed 
under par. 40504b(5) Military Pay and Allowances Entitlements Manual 
on payments to parent as natural guardian will be exceeded, and mother 
refuses to obtain letters of guardianship appointing her legal guardian 
of children, absent restriction on receipt of small periodic amounts, 
even though such payments if projected over period of time may total 
more than limitation on payments authorized without appointment of 
legal guardian, provided mother complies with Title 4, sec. 42.3, GAO 
Policy and Procedures Manual for Guidance of Federal Agencies 
Cost deductions 
Consumer Price Index increases 
Reduction required in retired pay of officer of uniformed services 
retired on Apr. 1, 1968 under 10 U.S.C. 6323 to provide annuity under 
Retired Serviceman’s Family Protection Plan is for computation on 
retired pay based on basic pay rate effective Oct. 1, 1967, without regard 
to any increase in retired pay to reflect changes in Consumer Price Index, 
even though pursuant to sec. 1401a(e) officer is entitled to retired pay 
computed on basic pay rates effective July 1, 1966, plus increases due 
to changes in Consumer Price Index, sec. 1436(a), providing that re- 
duction of retired pay or retainer pay of person electing annuity shall 
be computed as of date of eligibility for retirement without regard to 
any increase in pay to reflect changes in Consumer Price Index 
Incompetents 
Evidence 
Annuity election by Sec. of Army pursuant to 10 U.S.C. 1433 on 
behalf of Reserve commissioned officer diagnosed mentally incompetent 
in May 1964 and retired at age 60 under 10 U.S.C. 1331, effective May 1, 
1967, whose wife as conservatrix of his estate requested election, is not 
valid election under Retired Serviceman’s Family Protection Plan 
absent evidence to establish that at least 3 years before first day for 
which retired pay was granted—prior to May 1, 1964—officer was 
mentally incompetent and could not make annuity election. Therefore, 
monthly cost of annuity withheld from officer’s retired pay may be paid. 
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PAY—Continued 
Retired—Continued 
Combat citations 
Enlisted man advanced to rank of officer on retired list 
Master sergeant retired under 10 U.S.C. 3914 is awarded 10 percent 
increase in retired pay by reason of extraordinary heroism performed in 
line of duty, upon advancement to officer rank of captain on retired 
list pursuant to 10 U.S.C. 3964, is not eligible to continue receiving 10 
percent additional retired pay authorized only for enlisted members, 
entitlement to increase not attaching by reason of retirement, and 10 
U.S.C. 3992, which prescribes formula for recomputation of retired pay for 
members advanced on retired list, not providing 10 percent increase in 
retired pay for extraordinary heroism, member’s recomputed retired 
pay may not be increased from date of advancement on retired list to rank 
of captain by 10 percent 
Concurrent military retired and disability compensation. (See Officers 
and Employees, death or injury, disability compensation and retired 
pay) 
Disability 
Basic pay requirement for entitlement 
An enlisted man released from active duty for training on Apr. 22, 1966, 
as not fit for full duty due to ankle injury incurred on Apr. 15 in line of 
duty who failed to report for follow-up medical treatment and performed 
regular inactive duty training drills prior to placement on Temporary 
Disability Retired List on Dec. 15, 1967 under 10 U.S.C. 1202, may not 
be paid disability retired pay under 10 U.S.C. ch. 61, right of non-Regular 
member to pay and allowances not having been established by showing 
of continued existence of disability, requisite of basic pay status was 
absent at time disability determination was made 
Disability not the result of active duty 
Member of uniformed services who at time of conviction for crime by 
civil authorities was found sane, similar finding made by military au- 
thorities, but who subsequently was committed to State hospital for 
criminally insane, followed by placement on Temporary Disability 
Retired List, pursuant to 10 U.S.C. 1202, has forfeited entitlement to 
pay and allowances under 37 U.S.C. 503(a) for period from date of appre- 
hension by civil authorities until placement on Temporary Disability 
Retired List, member’s commanding officer properly declining to excuse 
absence from duty as unavoidable, and disability of member having 
been incurred during period of unauthorized absence, he was not in pay 
status on day preceding date of retirement, prerequisite to physical dis- 
ability retirement and, therefore, member also is not entitled to retired 


Temporary retired list 
Termination of status 

Members of Regular components of Army and Air Force subject to 
removal from temporary disability retired list upon determination of 
“fit-for-duty” who without return to active duty desire to retire—airmen 
or enlisted men for length of service under 10 U.S.C. 8914 or 3914, com- 
missioned or warrant officers pursuant to secs. 8911, 3911, or 1293, or 
mandatory provisions of Title 10 for age or length of service—may not 
without reenlistment or reappointment acquire new retirement status 
and have retired pay computed according to applicable law in force on 





PAY—Continued 
Retired—Continued 
Disability—Continued 
Temporary retired list—Continued 
Termination of status—Continued 

effective date of retirement, retired status of member terminating upon 
removal from temporary disability retired list for other than transfer to 
permanent disability retired list or separation from service, he has no 
active status and must be either reappointed or reenlisted as provided in 
10 U.S.C. 1211 to establish eligibility for retirement. 

Reappointment of Regular Air Force and Regular Army commissioned 
or warrant officers determined to be physically fit to perform duties of 
office, grade or rank whose names are removed from temporary dis- 
ability retired list for sole purpose of being retired is contrary to provisions 
of 10 U.S.C. 1211(a)(1) and (2), and absent authority for reappointment 
of officers who have not been recalled and who contemplate no active 
duty, employment of officers in civilian capacity in Federal Govt. and 
payment to them from either appropriated or nonappropriated funds for 
civilian position is not contemplated by law 

Effective date 

First of month following application 

A major general in Regular Army advanced to grade of general under 
10 U.S.C. 3034(b) without vacating Regular grade, upon appointment on 
July 3, 1964, for not more than 4 years as Chief of Staff, who is eligible 
for voluntary retirement under sec, 3918 and is also subject on July 12, 
1968 to mandatory retirement provisions of sec. 3923, reverts to perma- 
nent grade of major general on active list following expiration of term 
as Chief of Staff on July 2, 1968, if not reappointed, and in view of 10 
U.S.C. 1404 and Uniform Retirement Date Act (5 U.S.C. 8301), if 
officer is not placed on retired list on July 1, 1968, or sooner, effective 
date of retirement for other than disability may not be earlier than 
Aug. 1, 1968 

Election of pay computation method 

Most favorable formula 
Adjustment of retired pay 

Retired pay of sergeant major discharged for convenience of Govt. 
on Sept. 30, 1966 in grade E-9 and eligible to retire in that grade, but 
who on Oct. 1, 1966 is placed at his application pursuant to 10 U.S.C. 
1293 on retired list as chief warrant officer W-2, is not restricted to 
payment on basis of “retired grade” or “any warrant grade satisfactorily 
held by him on active duty” prescribed by formula 4 of 10 U.S.C. 1401, 
section also providing for computation of retired pay on basis of most 
favorable formula for persons entitled to retired pay under sec. 1401 
as well as “any other provision of law,” and retired pay at enlisted E-9 
grade being greater than that payable at warrant officer W-2 grade, 
member may be paid difference between grades for period during which 
he was paid lesser amount of retired pay 

Restrictions 

Regular chief warrant officer, W—4, relieved from active duty and re- 
tired as Air Force reservist in grade of lieutenant colonel under 10 U.S.C. 
1201 by reason of permanent physical disability who was also eligible to 
be retired under 10 U.S.C. 1293, having had more than 20 years’ active 





922 INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Election of pay computation method—Continued 
Most favorable formula—Continued 
Restrictions—Continued 
service, properly is being paid retired pay computed under formula 1 of 
10 U.S.C, 1401, formula “‘most favorable to him,’ and retired pay may 
not be computed under formula 4, based on higher Reserve commission 
grade, to establish ‘‘most favorable formula” for him under 10 U.S.C. 
1401, formula 4 pertaining exclusively to persons retired as warrant 
officers, and member having been retired as commissioned officer, 
formulas 1 and 4 may not be combined to provide greater amount of 
retired pay, and computation of member’s retired pay is restricted to 
formula 1, 10 U.S.C. 1401 
Fleet reservists 
Retainer pay withholdings 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to ad- 
ministrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 
Fractional part of a day 
Status 
Notwithstanding Regular officer of uniformed services retired after 
completion of at least 30 years of active service is employed by non- 
appropriated fund instrumentality only intermittently as flight in- 
structor on hourly basis with no guaranteed minimum, he is subject to 
operation of Dual Compensation Act and pursuant to 5 U.S.C. 5532, 
reduction of full day’s retired pay is required if officer receives any 
compensation for that day, even as little as pay for 1 hour as flight 
instructor, for absent recognition of fractional parts of day in retirement 
of military personnel, fractional part of day’s retired pay may not be 
equated with hours of work in position for which officer is paid salary 
for less than full day or at hourly rate 
Grade, rank, etc., at retirement 
Chief of Staff service higher than Regular service 
Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retirement in June 1968 and placement 
on retired list effective July 1, 1968, under 10 U.S.C. 3918, would be 
entitled to receive retired pay computed in accordance with footnote 1, 
Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable to 
him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable on 
date of retirement that is authorized in footnote 2 of section 
Service in higher rank than at retirement 
Holding in Harry Russell Miller v. U.S., 180 Ct. Cl. 872, that retired 
enlisted member of Coast Guard is entitled under 14 U.S.C. 362 to com- 
pute retired pay on basis of higher grade satisfactorily held in Navy 
should not be extended to similar or related statutes. Matter is too 


- 
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PAY—Continued 
Retired—Continued 
Grade, rank, eto., at retirement—Continued 
Service in higher rank than at retirement—Continued 
doubtful to warrant extending rule of case in view of reservation ex- 
pressed by court concerning correctness of GAO decisions under sec. 
511 of Career Compensation Act that retired member of one branch 
of uniformed services who held higher grade in another branch of 
service is not entitled to retired pay computed on pay of higher 
grade, and differences between various statutes 
Hospitalization, etc., in veterans’ facilities 
Withholding of retired pay. (See Pay, retired, withholding, Veterans 
Administration care and treatment) 
Increases 
Cost of living increases 
Active duty recall 
Recall to active duty on July 11, 1966 of Army staff sergeant who 
had been retired on July 1, 1964 under 10 U.S.C. 3914, and entitlement 
pursuant to sec. 1402(b) to recompute retired pay in accordance with 
sec. 1402(d) upon reverting to inactive duty on Mar. 24, 1967, not 
having terminated member’s sec. 3914 retired pay status, absent judi- 
cial determination of re-retirement, member’s recomputed retired pay 
may not be further increased by 3.7 percentage cost-of-living increase 
authorized by sec. 1401a(b), effective Dec. 1, 1966, member although 
serving on active duty after July 11, 1966, not entitled to recompute 
retired pay under secs. 1402(b) and (d) until he reverted to inactive 
status on Mar. 24, 1967, under terms of sec. 1401a(b), requiring him 
to be entitled prior to Dec. 1, 1966 to retired pay to be increased, there 
is no basis to increase retired pay recomputed Mar. 24, 1967, by Con- 
sumer Price Index increase effective Dec. 1, 1966 
Under Public Law 90-207 
While Pub. L. 90-207, approved Dec. 16, 1967, which prescribes 
pay increases for members of uniformed services comparable to those 
provided for civilian employees by Federal Salary Act of 1967, does 
not indicate that all members retired on July 1, 1968, will be entitled 
to have their retired pay computed at increased rates to be established 
by act, in computing retired pay of members who will retire on Julyl, 
1968 under different provisions of law, principles in 43 Comp. Gen. 
425 and 44 Comp. Gen. 373; id. 584, are for application 
Members who served in higher grade after retirement 
Early release 
Army sergeant retired in grade E-6 upon own application under 
10 U.S.C. 3914 who under orders recalling him to active duty in grade 
E-7, with his consent, serves only 7 months 6 days of 2-year period 
because of hardship is entitled to recomputation of retired pay on 
basis of higher grade, for had he been retired at grade E-7 rather than 
released from active duty, he would have been eligible under 10 U.S.C. 
3961 to retire in that grade, and 10 U.S.C. 1402(a) prescribing com- 
putation of retired pay on monthly basic pay of grade in which member 
would be eligible to retire if retiring upon release from active duty 
performed subsequent to retirement, sergeant’s retired pay properly 
may be recomputed effective day following release from active duty 
on monthly basic pay of grade E-7 
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PAY—Continued 
Retired—Continued 
Members who served in higher rank than at retirement 
Pay upon release same as higher rank 
Army Chief of Staff whose 4-year statutory period of service expires 
July 2, 1968, upon application for retirement in June 1968 and place- 
ment on retired list effective July 1, 1968, under 10 U.S.C. 3918, would 
be entitled to receive retired pay computed in accordance with footnote 
1, Formula B, 10 U.S.C. 3991, at highest rate of basic pay applicable 
to him while serving as Chief of Staff—rate in effect June 30, 1968— 
whether or not that rate is greater or less than basic rate applicable 
on date of retirement that is authorized in footnote 2 of section 
Service credits, (See Pay, service credits) 
Withholding 
General rule 
Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 
Veterans Administration care and treatment 
The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a) (1) after 6 months of 
Veterans Admin. hospital care continues upon discharge from hospitali- 
zation after receiving maximum hospital benefits at VA hospital to 
enter either convalescent center or private nursing home operating under 
contract with Administration, care given members “at expenses of 
U.S.” coming within meaning of “‘institutional or domiciliary care fur- 
nished by Veterans Admin.” as contemplated by sec. 3203(a)(1), and 
no retired pay having been paid members during period of convalescent 
or nursing care, payment of one-half retired pay due incompetents may 
be made to persons designated to receive payment 
Admission pursuant to 38 U.S.C. 620 of veteran into private non- 
Veterans Admin. managed nursing home that is under contract with 
Administration immediately subsequent to approved discharge from 
maximum hospital benefits provided in VA hospital is tantamount to 
transfer which has effect of continuous hospitalization within meaning 
of 38 U.S.C. 3203(a)(1), and reduction in retired pay of veterans pre- 
scribed by sec. 3203(a)(1) is for continuation, nursing home having 
entered into valid contract with Veterans Admin. meets test of “nursing 
home” prescribed in 38 U.S.C. 620. However, 38 U.S.C. 3203(a) (1) does 
not apply if nursing home care, whether furnished in private or public 
nursing home, is not authorized at Govt. expense 
Admission of veterans to private, non-Veterans Admin. managed 
nursing home under contract with Administration upon discharge from 
VA institution after receiving maximum hospital benefits prescribed 
does not begin new period of hospitalization for reduction of retired 
pay prescribed in 38 U.S.C. 3203(a)(1), whether nursing home has 
entered into contract with Veterans Admin. or care is furnished at 
expense of U.S., both situations contemplating furnishing of continued 
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PAY—Continued 

Retired—Continued 

Withholding—Continued 

Veterans Administration care and treatment—Continued 

care by Administration. Therefore, upon transfer to nursing home, 
hospitalization is considered continuous and is not beginning of new 
period of hospitalization 

Military departments in making determination regarding implemen- 
tation of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.S.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 


Disposition of pay upon incompetent’s death 

Ruling in Berkey v. U.S., 176 Ct. Cl. 1, that amount of accumulated 
retired pay withheld pursuant to 38 U.S.C. 3203(a) (1) from retired officer 
of uniformed services adjudicated incompetent who died intestate 
while receiving care in Veterans Hospital may be paid to decedent’s son 
will be followed by Comptroller General as court’s construction that sec. 
3203(b) (1), barring payment of accumulated lump sum in event of in- 
competent’s death, has no application to payment of retired pay—not 
considered gratuity—to members of immediate family of decedent, elim- 
inates discrimination, and results in uniform disposition of accumulated 
retired pay withheld under 38 U.S.C. 3203(a)(1) from both competent 
and incompetent retired members. Application suspended by B—156913, 
June 24, 1968, unpublished decision 

Under ruling in Berkey v. U.S., 176 Ct. Cl. 1, that retired pay with- 
held pursuant to 38 U.S.C. 3203(a) (1) from retired member of uniformed 
services adjudged incompetent who died while receiving care in Veterans 
Hospital is payable to members of immediate family of decedent as for- 
feiture provisions of 3203(b) (1) are inapplicable to withheld retired pay, 
considered earned compensation and not gratuity, retired pay is for dis- 
tribution under 10 U.S.C. 2771, as there is no basis for distinguishing 
between cases involving competent or incompetent retired member. 
Therefore distribution of withheld retired pay in both categories— 
competent and incompetent—should be on same basis, and claims similar 
to Berkey case handled as indicated in 40 Comp. Gen. 666, and 41 Comp. 
Gen. 218 is reversed. Application suspended by B-156913, June 24, 1968, 
unpublished decision 
Saved 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
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PAY—Continued 
Service credits 
Active duty after retirement 
To complete term as Chief of Staff 
Upon retirement effective July 1, 1968, an Army Chief of Staff whose 
appointment to 4-year term on July 3, 1964 expires July 2, 1968, may be 
recalled to active duty in his retired grade pursuant to 10 U.S.C. 3504, 
assuming confirmation under 10 U.S.C. 3962, to complete 4-year term as 
Chief of Staff, and may be paid as Chief of Staff for July 1 and 2, 1968, 
and officer when released from such active duty will be entitled to re- 
compute retired pay under method prescribed in 10 U.S.C. 1402(a) 
Cadet, midshipman, etc. 
Nonacademy service 
In computation of retired pay authorized in 10 U.S.C. 1331-1337 for 
non-Regular service, full-time nonacademy service of midshipman ap- 
pointed under sec. 3 of act of Aug. 13, 1946, 60 Stat. 1058, may be used 
to increase multiplier factor in formula 3, 10 U.S.C. 1401—2% percent of 
years of service credited under sec. 1333—absent restriction as to status 
in which active service must have been performed in order to be creditable 
service. However, in establishing multiplier factor, credit for inactive 
midshipman service in Naval Reserve prior to July 1, 1949 may only be in 
cluded pursuant to that part of clause (4), sec. 1333, that does not refer 
to service covered by sec. 1332(a) (1), inactive service constituting ‘‘serv- 
ice (other than active service) in Reserve component of armed force” 
only within meaning of that phrase in clause (4), sec. 1333 
Dual benefits 
Civilian and military retired benefits 
Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order to 
have military service added to Federal civilian service to obtain greater 
civil service retirement annuity is entitled under sec. 2031(d)(1) to dif- 
ference between military retired pay to which he would be entitled but 
for waiver and active duty pay and allowances he would receive if 
ordered to active duty, even though difference when added to member’s 


civil service retirement annuity exceeds active duty pay and allowances 
he would receive if ordered to active duty, member’s waiver not changing 
qualification for employment in ROTC program, nor barring him from 
participation in program, and, therefore, “retired pay’? he would be 
entitled to but for waiver is within contemplation of term as used in 
10 U.S.C, 2031(d) 

Dual credit 

Concurrent payments of retired pay 

An officer of Public Health Service who receives credit for prior 
service in Navy and Naval Reserve to determine eligibility for retire- 
ment under 42 U.S.C. 212(a)(3) and to compute retired pay may not 
upon reaching 60 years of age have same period of Navy and Naval 
Reserve service considered in determining eligibility to retired pay 
benefits under 10 U.S.C. 1331, absent specific statutory authority. 
The dual use of service credits ‘would be inconsistent with pattern of 
retirement legislation, and neither 10 U.S.C. 1336, authorizing considera- 
tion of service credited for retirement purposes in determining eligibility 
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Service credits—Continued 

Dual credit—Continued 

Concurrent payments of retired pay—Continued 

for benefits enumerated in section, nor any other law would permit 
dual use of Navy and Naval Reserve service to provide concurrent 
payments of retired pay from Navy and Public Health Service 
Severance 

Early discharge 

A lieutenant junior grade officer who having failed of selection for 
promotion to grade of lieutenant for second time would have been 
honorably discharged with over 6 years of service, pursuant to 14 U.S.C. 
282, on June 30, 1965, had he not requested and been granted discharge 
on Apr. 1, 1965, properly was paid severance pay computed on basis 
of over 4 years but less than 6 years of service. There is no authority 
to allow officer to count as service time between discharge and manda- 
tory release, and, therefore, officer discharged on Apr. 1, 1965, before 
completing over 6 years of service, and not entitled to credit for con- 
constructive service, may not be paid difference between severance 
pay received and amount of severance pay that would have been due 
had he reached longevity step of over 6 years of service 


Less than 30 days training 

Reservist of Armed Forces who serves on active duty for training 
from Feb. 1, through 28, in a nonleap year is not entitled under A-71273, 
Mar. 2, 1936, to full month’s active duty pay and allowances without 
deduction for 2-constructive days at end of February. Rule in 1936 
decision that reservists ordered to duty for period of less than 30 days 
are not within scope of act of June 30, 1906, which prescribes 30 day 
calendar month for computing pay of persons paid on annual or monthly 
basis, and are, therefore, only entitled to pay for actual number of 
days served, including thirty-first day of month, not having been changed 
by codification in 37 U.S.C. 1004 of governing statutes, decision of 
March 2, 1936, is affirmed 
Withholding 

Debt liquidation 

Bankruptcy of member 

Where U.S. is both debtor and creditor at time civilian employee 
or member of uniformed services files Ch. 13, Wage Earner’s Plan 
case, absent judicial determination to contrary, Govt.’s priority under 
31 U.S.C, 191, may be asserted in Ch. 13 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of 
GAO Policy and Procedures Manual sec. 7520.10, unless wage earner 
is not insolvent. However, filing of Wage Earner’s Plan would, for 
purposes of set-off, be considered prima facie evidence of insolvency-- 

Retired. (See Pay, retired, withholding) 
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PAYMENTS 
Discount on contract payments, (See Contracts, discounts) 
Erroneous 
Military pay and allowances 
Validation 

Common residence rule for determining entitlement to $30 monthly 
family separation allowance authorized by 37 U.S.C. 427(b) appearing 
to have been basic consideration of Congress in authorizing allowance, 
even though showing of actual expenses is not required, 47 Comp. Gen. 
431, holding allowance is not payable during periods of involuntary 
separation of member of uniformed services from family if primary 
dependents are living in residence that is not subject to management 
and control and for which he is not responsible, is sustained and should 
be implemented if Congress fails to authorize such payments prior to 
adjournment of second session of 90th Congress. Questions that arise 
concerning sec. 427, which cannot be resolved under decisions of Comp- 
troller General may be submitted 
Progress. (See Contracts, payments, progress) 

PHOTOGRAPHS 
Officers and employees 

Appropriation availability 

When use of employees’ photographs facilitates accomplishing purposes 
of Govt., general rule that cost of photographs of individual employees 
of Govt. is personal expense that is not chargeable to public funds in 
absence of definite indication as to necessity for expenditures in accom- 
plishment of some purpose for which appropriation was made is not for 
application, therefore, cost of photographs distributed by area Director 
of Equal Employment Opportunity Commission (EEOC), not for 
personal publicity but to publicize activities and functions of agency 
constitutes proper charge against 1967 fiscal year funds appropriated to 
EEOC, appropriation in effect at time photographs were taken, as 
publicity engendered by publication of photographs increased cooperation 
with agency and facilitated accomplishing its purposes 

POST OFFICE DEPARTMENT 
Employees 
Liability relief 
Embezzlement, theft, etc. 

Retainer pay of fleet reservist arrested and indicted for mail theft 
while employed as career substitute postal carrier is not subject to 
administrative set-off under 5 U.S.C. 5511, which authorizes involuntary 
withholding of civilian employee’s salary upon removal for cause, general 
rule being that retired or retainer pay is not subject to administrative 
set-off without debtor’s consent and, therefore, sec. 5511 is applicable 
only to final pay due former member in his civilian position 

Postmasters 

Leaves of absences 
Replacements 

Leave replacement designated by fourth-class postmaster to perform 
his duties during his absence on sick or aunual leave or on leave without 
pay has not been appointed or employed in civilian position within 
meaning of 5 U.S.C. 3110, which restricts making or advocacy of appoint- 
ment, employment, advancement, or promotion of relatives by public 
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POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Postmasters—Continued 
Leaves of absences—Continued 
Replacements—Continued 
officials, leave replacement, not necessarily same person each time, not 
having been appointed to position postmaster continues to hold while 
on leave of absence, but only performing temporary service on inter- 
mittent basis 
PRINTING AND BINDING 
Christmas cards 
Rule that seasonal greeting cards constitute personal expense to 
Govt, personnel is not changed by fact that names of officers and em- 
ployees sending cards are not included and nothing attached to cards 
indicates compliments of any individual, nor is personal nature of cost 
of cards changed because trust fund rather than appropriated funds is 
charged. Therefore, cost of printing and mailing seasonal greeting cards 
by National Park Service personnel is expense that is not chargeable to 
“Fund 14X8037 National Park Service, Donations,” receipt account in 
trust fund series established for deposit of cash accepted as donations 
under 16 U.S.C. 6 for purposes of national park and monument system-_ 
PROPERTY 
Private 
Damage, loss, etc. 
Personal property 
Claims Act of 1964 
Claim of civilian employee of Defense Supply Agency for reimburse- 
ment of cost of repairing damage to hearing aid, which occurred without 
negligence in normal execution of employee’s duties as test driver while 
using Govt-furnished crash helmet and safety glasses, is for considera- 
tion of Secretary of Defense or his designee under Military Personnel and 
Civilian Employees’ Claims Act of 1964, and any settlement upon 
approval by Secretary or his designee of employee’s claim for personal 
property damage would be final and conclusive as it is not within jurisdic- 
tion of GAO to consider damage claims for loss of or damage to personal 
property of Defense Dept. employees 
Federal funds for improvements, repairs, etc. 
Limitations 
Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned property 
in absence of express statutory authority, neither 38 U.S.C. 5001 nor 
5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any perman- 
ent type of improvement on leased property, and use of term ‘‘otherwise”’ 
in sec. 5001 relating to sites for construction of VA hospitals is interpreted 
to mean acquisition of not less than fee interest in land and to cover 
situations which do not precisely come within enumerated means of 
acquiring land that is prescribed in section 
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PROPERTY—Continued 
Private—Continued 
Federal funds for improvements, repairs, etc.—Continued 
Limitations—Continued 
Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 
Public 
Contractor use 
Unauthorized. (See Contracts, Government property, unauthorized 
use) 
Private use 
Authority 
Upon concurrence by Administrator of General Services Administration 
(GSA), who under 40 U.S.C. 759 has primary responsibility for purchase 
and utilization of automatic data processing equipment (ADPE) for 
Federal Govt., Administrator of Veterans Affairs (VA) or his designee 
may grant revocable license that conforms to criteria established in GAO 
decisions, to a private party to use Govt-owned computers on reimburs- 
able basis when equipment is not in use by VA, and feasibility of making 
arrangements under which Govt-owned ADPE equipment might be 
made available to public during periods in which equipment is not in 
use is being considered by GSA Administrator 
PUBLIC HEALTH SERVICE 
Commissioned personnel 
Retired pay 
Concurrent payments 
An officer of Public Health Service who receives credit for prior service 
in Navy and Naval Reserve to determine eligibility for retirement under 
42 U.S.C. 212(a)(3) and to compute retired pay may not upon reaching 
60 years of age have same period of Navy and Naval Reserve service 
considered in determining eligibility to retired pay benefits under 10 
U.S.C. 1331, absent specific statutory authority. The dual use of service 
credits would be inconsistent with pattern of retirement legislation, 
and neither 10 U.S.C. 1336, authorizing consideration of service credited 
for retirement purposes in determining eligibility for benefits enumer- 
ated in section, nor any other law would permit dual use of Navy and 
Naval Reserve service to provide concurrent payments of retired pay 
from Navy and Public Health Service. 
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QUARTERS ALLOWANCE 
Dependents 
Member of armed services 
Excess leave period 
Army captain whose wife is authorized excess leave without pay and 
allowances for period between being commissioned and reporting to 
new duty station, during which time she is neither furnished nor occupies 
quarters in kind, may be paid increased quarters allowance under 37 
U.S.C. 403 on behalf of wife for period she was in excess leave status. 
Limitation in 37 U.S.C. 420 that member may not be paid increased 
allowances on account of dependent for any period during which that 
dependent is entitled to basic pay does not bar payment of all benefits 
incident to captain’s rank that is authorized by sec. 403 for member 
with dependent. Mere existence of wife’s active duty status in itself is 
not determinative of captain’s entitlement to increase in quarters 


Proof of dependency 
Divorce validity 
Although generally for purpose of paying quarters allowances (BAQ) 
to members of uniformed services who remarry after obtaining Mexican 
divorce, judicial determination of validity of second marriage is required 
under laws of jurisdiction where marriage is performed, Rosenstiel v. 
Rosenstiel, 16 N.Y. 2d 64, 209 N.E. 2d 709, has been regarded as con- 
stituting judicial determination for cases falling squarely within that 
case, and, therefore, officer who prior to Sept. 1, 1967, effective date of 
revision of New York State divorce law, remarried in State of N.Y. 
would be entitled to BAQ, if one of parties was domiciled in State, but 
Rosenstiel decision having no application in jurisdictions other than 
N.Y. State, if marriage occurred outside State, officer would not be 
entitled to BAQ, even if one of parties had been N.Y. domiciliary. 
However, after Sept. 1, 1967, because of uncertainty of sec. 250 added 
to Domestic Relations Law, Rosenstiel case no longer will be viewed 
as constituting judicial determination of validity of Mexican divorce--- 
Entitlement 
Submarine duty 
Temporary duty ashore 
Inadequate quarters 
Members of Navy without dependents attached to two-crew nuclear- 
powered submarines who are temporarily serving ashore for more than 
15 days during periods of training and rehabilitation at station where 
quarters are inadequate for assignment to members on either permanent 
or temporary duty may be credited with basic allowance for quarters. 
This conclusion predicated upon current provisions of OPNAV Inst. 
11012.2A and par. M4451 of Joint Travel Regs. relating to assignment 
of quarters to members on temporary duty does not change conclusion 
in 46 Comp. Gen. 161 that off-board crew members have no right to 
elect not to occupy Govt. quarters while ashore and instead receive 
basic allowance for quarters 
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QUARTERS ALLOWANCE—Continued Page 

Evacuation of dependents 

Government furnished quarters occupancy 

Member of uniformed services who must continue to maintain and 
pay rental for private housing in anticipation of return of dependents 
evacuated to Govt. housing facilities at temporary safe haven for rela- 
tively short period pending further transportation to designated place 
pursuant to par. M7101-1 of Joint Travel Regs., or return to place 
from which evacuated, during which time he occupies single-type 
quarters at permanent station may continue to be credited in pay 
account with basic allowance for quarters on account of dependents 
and type 2 family separation allowance until dependents are authorized 
to return to member’s permanent duty station or arrive at designated 
place contemplated by par. M7101-1, in view of fact that occupancy of 
Govt. quarters by member and dependents will be of short duration 
and will have resulted from circumstances beyond their control. 46 
OECD, CORE: cick cancmcbhs paiebeicdansaed cade d bitbllen 355 

REGULATIONS 

Administrative 

In lieu of statutory regulation 

Although Dept. of Defense overseas employees transferred to duty 
station within continental U.S. are not required to sign transportation 
agreement in order to be eligible for travel and transportation benefits 
provided in Bur. of Budget Cir. No. A-56, Dept. may pursuant to 
administrative regulation refuse to approve payment of travel and 
transportation expenses involved in connection with change of official 
station from overseas unless and until employee executes agreement 
to remain in Govt. service or in service of Dept. involved for specified 
period of time, and as agreement under administrative regulation would 
not be predicated on specific provision of law or statutory regulation, 
administrative regulation should conform as closely as possible to Cir. 
No. A-56 and prescribe acceptable reasons for failure to remain in 
Govt. service as agreed, and liability of employee for failure to fulfill 
ktm iitiknnes Gancarineenensbdbnenenanseenmmunpenin 122 
Compliance 

Failure to comply 

Correction recommended 

Officer of uniformed services who is not subject to minimum flight 
requirements, upon removal on Aug. 17, 1967 of Dec. 1, 1966 suspension 
from flying due to physical disqualification which occurred Aug. 4, 1966, 
nevertheless is eligible for incentive pay prescribed by sec. 105 of E.O. 
No. 11157 for members whose flying suspension had been removed and 
flight requirements satisfied, and administrative regulation to deny 
flight pay if suspension is not removed within either 3-month or 5- 
month period prescribed by sec. 104 would be inconsistent with this 
view. Therefore, member entitled to 5 months of flying pay subsequent 
to month of incapacity, Aug. 1966, having been paid for 3 months, is 
entitled to flying pay for Dec. and Jan., remainder of maximum period 
ares ANON RE ONE EE i viciccccn da encncendsansscaeeucwet 553 
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REGULATIONS—Continued 


Force and effect of law 

Army Procurement Procedure 

Claim of insurance company for unpaid premiums on policies pro- 
viding for retrospective determination of earned premiums covering 
workmen’s compensation, public liability and other required insurance 
that is reimbursable under cost-type contracts may be paid notwith- 
standing ‘‘No Cost Settlement Agreement” that included mutual releases, 
and lack of privity between Govt. and insurance company. Contracting 
officer under sec. 10-554 of Army Procurement Procedure—which has 
force and effect of law—having responsibility upon termination or 
completion of cost-reimbursable-type contract to obtain insurance 
credits due contractor or to assume contractor’s insurance obligations, 
liability of Govt. for unpaid insurance premiums is mandatory and 
must be read into termination settlement__.................-__.__- 
Scope 

Administrative determination 

Determination pursuant to Atomic Energy Commission Regs., 
implementing Federal Procurement Regs., not to require payment of 
Davis-Bacon Act wage rates in performance of reactor system assembly 
for Loss of Fluid Test (LOFT) Experiment on basis “LOFT” will not be 
assembled on site of proposed containment and control facility, nor be 
installed in that building and, therefore, not constituting construction 
of conventional reactor, assembly work is not subject to act, will not be 
disturbed, Commission having responsibility of administering and 
enforcing contracts, interpretation of its regulations that assembly work 
is not ‘‘construction work” or “public work,’’ but experimental work 
is authoritative, absent reason for Dept. of Labor holding that fact 
reactor is part of mobile system to be used for experimental work does 
not remove its assembly and fabrication from coverage of Davis-Bacon 


RELEASES 


Proper release or acquittance 

Decedents’ estates 

The $1,000 limitation prescribed in par. 40504(b) (5), Dept. of Defense 
Military Pay and Allowances Entitlements Manual, on payment of 6 
month’s death gratuity to parent as natural guardian of minor child 
may be exceeded to conform to amounts prescribed by statutes of States 
in which claimants reside where means are provided for Govt. to obtain 
good acquittance. Therefore, death gratuity due minor son of deceased 
member of uniformed services may be paid to mother supporting claim 
in behalf of child with affidavit substantially complying with require- 
ments of California Code, upon determination showing of compliance 
with $2,000 limitation imposed on payment of money and personal 
property includes death gratuity, and that any insurance proceeds due, 
plus other amounts, will not cause either $2,000 limitation or $2,500 
restriction on total estate to be exceeded__.._.....-...-----.--.----- 

Natural guardian of minor child of deceased member of uniformed 
services in documenting claim for 6 months’ death gratuity in excess of 
$1,000 prescribed by par. 40504(b) (5), Dept. of Defense Military Pay and 
Allowances Entitlements Manual, should cite State statute involved, 
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RELEASES—Continued 

Proper release or acquittance—Continued 

Decedents’ estates—Continued 
and facts bringing payment to guardian within purview of State statute 
in which persons concerned reside should be furnished in affidavit form, 
and care should be exercised to determine that parent understands 
requirements of law permitting payment to parents of small amounts 
due minors, if matter is free from doubt, to avoid expense of obtaining 
legal guardianship 

As 6 months’ death gratuity payment is not considered asset of estate 
of deceased member of uniformed services but in nature of survivor 
insurance that is payable in accordance with Federal law to persons 
listed in 10 U.S.C. 1477, principal concern of Govt. is to obtain good 
acquittance when payment to minor is involved, therefore, when State 
statute provides for good acquittance, payment of death gratuity due 
minor child of deceased member of uniformed services may be made to 
natural guardian of child upon compliance with requirements of law 
of State in which claimants reside, thereby avoiding cost of obtaining 
legal guardianship in settling of small estates 

Wage Earners’ Plans 

Although in U.S. v. Krakover, 377 F. 2d 104, court held that under 
doctrine of sovereign immunity Ch. 13, bankruptcy proceeding, Wage 
Earner’s Plan case, is not enforceable against U.S., court concluded 
that this should not deprive Federal employees of Ch. 13 benefits and 
that payment to trustee of part of wages of employee under appropriate 
order will protect trustee and creditors without infringing on immunity 
of U.S. Therefore, procedure under which accounting and finance 
officers are required to pay part of wages of employee in response to 
court order issued in Ch. 13, Wage Earner’s Plan case—binding on 
employee—may be continued without violating 31 U.S.C. 203, pro- 
hibiting assignment of claims against U.S., or without depriving Govt. 
of good acquittance 

RETIREMENT 

Civilian 

Annuities 

Deferred 
Effect on severance pay interruption 

Employee involuntarily separated from service and awarded severance 
pay under sec. 9(b) of Pub. L. 89-301, who will be entitled to deferred 
civil service annuity at age 62, may be reemployed in temporary position 
not to exceed 1 year without entitlement to resumption of severance pay 
upon termination of temporary appointment being affected, notwith- 
standing he will reach 62 during period of temporary appointment and 
become entitled to immediate annuity at expiration of temporary 
appointment, employee not having satisfied requirements for annuity at 
time of involuntary separation, at which time entitlement to severance 
pay was determined, he is not subject to prohibition in sec. 9(b)(4) to 
payment of severance pay to persons entitled to immediate annuity 
upon separation. Therefore, employee is entitled to both deferred 
annuity and resumption of severance pay upon separation from tem- 
porary position 
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RETIREMENT—Continued 
Civilian—Continued 
Contributions 
Premium pay within term “basic pay” 

Retroactive collection of increased retirement and life insurance 
deductions to cover standby premium pay which was made part of base 
pay by Pub. L. 89-737, approved Nov. 2, 1966, and implemented by 
Civil Service Reg. on Mar. 3, 1967, may be waived for separated em- 
ployees who are not annuitants, unless demand for increased benefits is 
made at some future time, but may not be waived for retirees and em- 
ployees still on rolls who are entitled to increased benefits arising from 
inclusion of premium pay within term ‘“‘basic pay” and, therefore, 
collection of deductions for premium pay received by retirees and current 
employees should be instituted to go back to effective date of act 694 

Service credits 

Military service 
Waiver of retired pay 

Retired member of uniformed services performing instructional and 
administrative duties pursuant to 10 U.S.C. 2031(d) in connection with 
Junior ROTC program who had waived military retired pay in order 
to have military service added to Federal civilian service to obtain 
greater civil service retirement annuity is entitled under sec. 2031(d) (1) 
to difference between military retired pay to which he would be entitled 
but for waiver and active duty pay and a:lowances he would receive 
if ordered to active duty, even though difference when added to member’s 
civil service retirement annuity exceeds active duty pay and allowances 
he would receive if ordered to active duty, member’s waiver not chang- 
ing qualification for employment in ROTC program, nor barring him 
from participation in program, and, therefore, “‘retired pay’? he would 
be entitled to but for waiver is within contemplation of term as used 
in 10 U.S.C. 2031(d) 

Military personnel. (See Military Personnel, retirement) 
RURAL ELECTRIFICATION ADMINISTRATION 
(See Agriculture Department, Rural Electrification Administration) 
SALES 
Bids 
Deposits 
Unacceptable form 

Negotiation of bid deposit check accompanying high bid under 
surplus sales invitation having been conditioned on receiving contract 
award, rejection of bid as nonresponsive was proper, for in qualifying 
check its use as either negotiable instrument, or as draft, check, or 
demand note, as well as acceptance as bid bond, was precluded and, 
therefore, qualification constituted material exception to invitation 
which contemplated negotiability of bid deposits and not promises 
to pay under certain conditions, and adequate competition having 
been secured under invitation to establish that fair market value of 
surplus materials would be obtained in making award to highest re- 
sponsive bidder, nonresponsive bid was not for evaluation and com- 
parison, and award is considered to have been made in good faith and 
in best interests of Govt. 
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SALES—Continued Page 
Disclaimer of warranty 
Erroneous description 
Material content 
Buyer of surplus nickel under an “‘as is” solicitation who upon receiv- 
ing delivery of defective metal alleges that disclaimer of warranty 
provision is unconscionable and should not be enforced, and that 
agreement after contract award for analysis of nickel is an express 
warranty of composition of material, is not entitled to replacement 
of defective nickel or to reimbursement for cost of removing impurities. 
Analysis agreement containing no warranties by Govt. is not an express 
warranty subject to sec. 2-316 of Uniform Commercial Code protecting 
buyers from unexpected and unbargained disclaimer language, and 
express disclaimer of ‘‘as is’’ provision implying no warranty property 
delivered would correspond to solicitation description, relief may not be 
granted to buyer, absent willful misdescription or bad faith by 
CODTEROURE CENOUE.... «sé pine connnsnnnndéennn onsskalainihitnbebedtia dine 509 
SCHOOLS, COLLEGES, ETC. 
(See Colleges, Schools, Etc.) 
SET-OFF 
Debtor-creditor relationship 
Where U.S. is both debtor and creditor at time civilian employee or 
member of uniformed services files Ch. 13, Wage Earner’s Plan case, 
absent judicial determination to contrary, Govt.’s priority under 31 
U.S.C. 191, may be asserted in Ch. 18 Wage Earner’s time extension 
plan case, set-off to be accomplished in accordance with Title 4 of 
GAO Policy and Procedures Manual sec. 7520.10, unless wage earner 
is not insolvent. However, filing of Wage Earner’s Plan would, for 
purposes of set-off, be considered prima facie evidence of insolvency._... 522 
SEWERS 
Federal grant to construct 
More than one Government agency contributing 
Propriety 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage 
of cost provided by Public Health Service (PHS) grant for facility, where 
both grants were matched by State with same funds, was made without 
authority and is without legal effect, even though Federal Airport 
Act does not prohibit grant, Water Pollution Control Act under which 
PHS grant was made requiring city to pay costs in excess of grant. 
Therefore, to permit FAA to make grant for same project would require 
U.S. to contribute more than amount of PHS grant, thereby waiving 
its right to have grantee complete project without further cost to U.S., 
and would not satisfy definition in Federal Airport Act that ‘project 
costs” are costs “which would not have been incurred otherwise.’’_ ._- 81 
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SICK LEAVE Page 
(See Leaves of Absence, sick) 
SMALL BUSINESS ADMINISTRATION 
Administrative determinations 
Conclusiveness 
Although not authorized to review Small Business Admin. (SBA) de- 
termination or to direct issuance of certificate of competency, GAO is not 
precluded from reviewing rejection of small business concern as non- 
responsible, whether or not SBA issued certificate of competency, as 
question upon review of all pertinent information and evidence available 
to contracting officer and SBA is whether bid rejection was proper, and 
where record justifies doubt of contracting officer and SBA, it is 
immaterial that record might also support determination of bidder re- 
sponsibility, in view of fact that prospective contractor has burden to 
affirmatively demonstrate responsibility, and contracting officer is not 
required to independently gather information to resolve doubt, instead 
any doubt should be resolved against bidder___...............-.---- 291 
Authority 
Bidder experience qualification 
Requirements in RFP that prospective contractors show evidence of 
being in ‘‘regular’’ business of designing and manufacturing centrifuge 
systems, and evidence of previous production of similar system that had 
been accepted by Govt. within past 5 years were misstated as Walsh- 
Healey Public Contracts Act does not require contractor to be “regular” 
manufacturer. In addition preaward protest of rejected proponent should 
have been submitted by contracting officer to Secretary of Labor or con- 
tractor advised of his right to review by him, and notwithstanding ex- 
perience qualification in RFP involved capacity within meaning of 
Small Business Act, contracting officer’s determination of manufacturer 
ineligibility was not subject to review by Small Business Admin. Al- 
though it is not in the best interest of the Govt. to cancel contract 
awarded, to avoid similar errors in future, correction action is recom- 
WN ios hid LAU Bd chicken DTK asked dean sted bwed ee 518 
Contracts 
Awards to small business concerns. (See Contracts, awards, small 
business concerns) 
SOCIAL SECURITY 
Tax increases 
Effect on contracts 
Increase in social security taxes resulting from medicare program pro- 
vided by Social Security Act Amendments of 1965, and designated ‘‘ex- 
cise tax’’ on wages is not‘ Federal excise tax or duty on transactions or prop- 
erty covered by this contract’”’ contemplated by contract clause in sec. 
1-11.401—1 of Federal Procurement Regs. entitled “Federal, State and 
Local Taxes,” which authorizes price adjustment for tax increases that 
occur after date of contract. Therefore, increase in social security taxes 
subsequent to execution of construction contract is not payable as con- 
tract change, tax clause employing phrase ‘‘transactions or property” in 
connection with subject matter of the contract and its purposes does not 
apply to social security tax increases, neither considered property nor 
transaction in sense of doing or performing business, but tax levied 
“upon relation of employment” _.....................-------------- 163 
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STATES 
Federal aid, grants, etc. 
Cost contributions 
Damage award 
Although damage award is not considered recognizable element of cost 
to be shared by Federal Govt. under Federal-aid highway agreement, if 
Federal Highway Administrator determines evidence supporting con- 
tractor’s claim was properly evaluated and amount of damages awarded 
constituted reasonable cost element of project, agreement may be modi- 
fied to recognize that additional costs awarded contractor stemmed from 
reliance upon erroneous “soil profile’ furnished bidders by State, and 
that this information no doubt contributed to unrealistically low initial 
CONGO, DENION, ce dade ddbde css cca eds ckbbatdducanin gas ceenmen 
Educational agencies affected by Federal activities 
Other Federal payments 
Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘School Assistance 
in Federally Affected Areas’’ to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 81st Cong., that payments to local educational 
agencies be reduced by amounts “derived from other Federal payments’’ 
is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, prescribing 
that sec. 204 of act “shall be deemed to have been enacted prior to 
June 30, 1967, and shall be effective for fiscal years beginning there- 
after,’ overcoming appropriation restriction and, therefore, Pub. L. 
874 educational payments are not required to be reduced by amount of 
other FUGGl Parte se fe else deed eke 
Highways. (See Highways, construction, Federal aid highway program) 
More than one grant for same project 
Federal Aviation Admin. (FAA) grant to city of Juneau, Alaska, 
incident to construction of sewage system which included percentage 
of cost provided by Public Health Service (PHS) grant for facility, 
where both grants were matched by State with same funds, was made 
without authority and is without legal effect, even though Federal 
Airport Act does not prohibit grant, Water Pollution Control Act under 
which PHS grant was made requiring city to pay costs in excess of grant. 
Therefore, to permit FAA to make grant for same project would require 
U.S. to contribute more than amount of PHS grant, thereby waiving 
its right to have grantee complete project without further cost to U.S., 
and would not satisfy definition in Federal Airport Act that “‘project 
costs’’ are costs “‘which would not have been incurred otherwise”’ 
Recovery by Federal Government 
Antitrust violations 
Although U.S. is entitled to pro rata share of actual damages, less 
out-of-pocket expenses, recovered by State Highway Dept. in antitrust 
proceedings in which award of treble damages was made on basis award 
of actual damages reduced cost of federally aided highway projects that 
incorporated products on which fixed prices were conspired, Federal 
Govt. may not share in recovery of punitive damages, such damages 
not reflecting upon cost of highway projects, for absent specific authority, 
partnership arrangement under which Federal-aid highway program is 
prosecuted does not-reach beyond project costs shared by Federal and 
State Govts 
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STATION ALLOWANCES Page 
Military personnel 
Dependents 
Children 
Divorced daughter 
Divorced daughter of officer of uniformed services under 21 years of 
age who has custody of minor child with obligation to support and care 
for child without any assistance from husband, and who resides and is 
dependent on her father for support is a ‘“‘dependent”’ of officer within 
meaning of term as used in 37 U.S.C. 401 and, therefore, he is entitled 
to a station: Sligwennee inerenbesii ss. boss oh a Se a 407 
Excess living cost outside United States, etc. 
Cost basis 
In prescribing supplemental housing allowance for members of uni- 
formed services stationed outside U.S., 37 U.S.C. 405 making no pro- 
vision for separate housing and cost-of-living allowances, but authorizing 
‘“‘a per diem, considering all elements of cost of living,’’ housing and 
cost-of-living allowances should not be considered independently in 
determining per diem rate for particular overseas station and savings of 
other than housing elements of costs as compared with costs in U.S. 
should be taken into account. Therefore, proposed supplemental housing 
allowance regulation should prescribe different per diem rates at given 
station on basis of different costs incurred by different groups of military 
personnel, including groups who incur higher or lower than average 
excess costs. However, until formula for computing housing allowances 
can be revised, and allowances for each overseas location computed on 
revised formula, computation and payment of present regular housing 
and cost-of-living allowances may continue__...............-.-..---- 333 
Reimbursement basis 
Payment of higher housing per diem rate to members of uniformed 
services for first 2 months of entitlement after entering on overseas 
tour of duty and lower rate for remainder of tour for purpose of accel- 
erating reimbursement of moving-in expenses would constitute advance 
payment of that portion of per diem allocable to accelerated reimburse- 
ment, and such payment is not within contemplation of 37 U.S.C. 405 
authorizing per diem that considers all elements of cost of living to 
members stationed outside U.S., regardless of when costs may have to 
be paid. Therefore, proposal to establish two housing allowance indexes, 
one applying for preponderance of member’s tour which would reflect 
recurring costs and one applying during first 2 months of tour which 
would reflect inclusion of nonrecurring expenses may not be legally 
adbo ee Oh S BE ee Oe a Bhi dad oe seb eae 
Temporary lodgings 
Concurrent payment of family separation allowance 
Member of uniformed services who while serving abroad ship that 
is away from home port is in receipt of temporary lodging allowance 
providing by par. M4303 of Joint Travel Regs., which is intended to 
partially reimburse him for housing family in hotel or hotel-like ac- 
comendations overseas pending completion of arrangement for living 
quarters, is not entitled to concurrent payment of type 2 family separa- 
tion allowance authorized under 37 U.S.C. 427(b) (2) for ship duty and 
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STATION ALLOWANCES—Continued Page 
Military personnel—Continued 


Temporary lodgings—Continued 
Concurrent payment of family separation allowance—Continued 

under subpar. (3) for temporary duty. Member not separated from house- 
hold subject to his management and control cannot incur additional 
expenses contemplated by sec. 427(b) by reason of ‘‘enforced separation” 
and, therefore, he is not eligible for type 2 family separation allowance... 788 

Upon termination of assignment of Govt. quarters at permanent 
station overseas due to closing of military installation, member of 
uniformed services in receipt of family separation allowance, type 1, 
under 37 U.S.C. 427(a) may in addition for period prior to departure to 
new station be paid temporary lodging allowance in 10-day increments 
under par. M4303. The allowances do not duplicate each other, type 1 
family separation allowance is in substance member’s basic allowance 
for quarters intended to cover cost of permanent quarters, whereas 
tenporary lodging allowance is per diem supplementing basic allowance 
for quarters to compensate him for additional expense of maintaining 
CRDATRES. GHATAN £08 DARN ocak cccdtenidednnsmobiovaribevnoconnne 788 

Day of arrival at duty station 

Insufficiency of mileage allowance paid to member of uniformed 
services for travel on day of arrival at overseas permanent duty station 
to cover expenses of hote: accommodations provides no basis to amend 
par. M4303-2¢(4) of Joint Travel Regs. to authorize payment of tempo- 
rary lodging allowance for day of arrival without regard to mileage en- 
titlement. Both allowances designed for same purpose—mileage al- 
lowance rate including lodging and subsistence—payment of both 
allowances for same day would constitute double allowance___.----.- 724 

Reimbursement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day, entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
RA 0.06 CIO sous ietin ct tsidatdndndenncoun-aenwnedsbon 724 

STATUTORY CONSTRUCTION 

Effective date 

Notwithstanding restriction on use of 1968 funds appropriated by 
Pub. L. 90-132 to Office of Education under heading ‘‘School Assistance 
in Federally Affected Areas” to carry out legislative enactments after 
June 30, 1967, sec. 204 of Pub. L. 90-247, dated Jan. 2, 1968, eliminating 
requirement in Pub. L. 874, 8lst Cong., that payments to local educa- 
tional agencies be reduced by amounts “derived from other Federal 
payments”’ is effective. Retroactive aspect of sec. 208 of Pub. L. 90-247, 
prescribing that sec. 204 of act ‘shall be deemed to have been enacted 
prior to June 30, 1967, and shall be effective for fiscal years beginning 
thereafter,” overcoming appropriation restriction and, therefore, Pub. 
L. 874 educational payments are not required to be reduced by amount 
of any other Federgl payments........---------------------------- 





REE STRAINER RERUN i ES AT al ERS MRE NRE SANE BTN, NE TIE ME ENN IT SE SOON ER EERO SRI STE NE TIN RI 


STORAGE 
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Automobiles. (See Transportation, automobiles, storage and parking 
status) 
Household effects 
Military personnel 
Nontemporary storage 
Death of dependents 
Authority in par. M8303-2 of Joint Travel Regs. entitling member of 
uniformed services stationed overseas on date of death of sole or all 
dependents who had resided with him overseas to nontemporary storage 
of household goods, not to exceed prescribed weight limitation, until 
date of his next arrival in the U.S. for permanent duty may not be ex- 
tended to member located at permanent duty station in U.S. at time of 
death of sole or all dependents. Regulation promulgated pursuant to 
unusual or emergency circumstances provision of 37 U.S.C. 406(e) 
having been superseded by subsec. 406(h) relating to individual move- 
ment of dependents and effects from overseas areas, regulation may not 
be amended to apply to members on duty in U.S_.............------ 


SUBSISTENCE 


Per diem 

Constructive costs 

Passengers in privately owned vehicles 

Official passenger who travels in privately owned vehicle (POV), use of 
which has not been determined to be advantageous to Govt., is entitled 
to reimbursement on same basis as operator of vehicle under per diem 
provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A-7, Revised. There- 
fore, civilian Joint Travel Regs. may be amended to provide constructive 
per diem to passengers in POV used for official business as matter of 
personal preference, per diem limited to amount allowable had passenger 
used carrier upon which constructive transportation costs are deter- 


Dependents 
Transfer of employee 
Govt. agency acquiring services of overseas employee who incident to 
return to U.S. for separation and reemployment without break in service 
is entitled to reimbursement of travel expenses by both losing and ac- 
quiring agency in accordance with 46 Comp. Gen. 628 may, if transfer is 
not for convenience of employee, pursuant to sec. 2.5 of Bur. of Budget 
Cir. No. A-56, authorize payment of subsistence expenses incurred while 
occupying temporary quarters at new station, miscellaneous expenses, 
and per diem for employee’s family incident to travel from residence to 
new duty station, not to exceed per diem payable for direct travel from 
Cb Wo: Apes a tind. « atid ioindd conch das cabins 
Overseas employee under separation orders to place of residence which 
is more distant from overseas duty station than place at which he is em- 
ployed without break in service after departure from overseas duty point 
is only entitled to reimbursement by losing agency for travel costs to 
place of residence. Although employee is not entitled to travel or trans- 
portation costs from residence to new duty station, no collection is 
required for costs paid to residence in excess of costs for direct travel 
from overseas to new station. Under Bur. of Budget Cir. No. A-56 
acquiring agency may pay miscellaneous expenses allowance and 
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SUBSISTENCE—Oontinued 
Per diem—Oontinued 
Dependents—Continued 
Transfer of employee—Continued 
reimburse employee for subsistence while occupying temporary quarters. 
However, no per diem allowance for travel time of employee’s family is 


At separation point 
Proposed revision of par. M4157-1, Joint Travel Regs., to permit 
members of uniformed services to be transferred to and separated 
from service at place of own choosing and for own convenience as 
alternative to separation from place prescribed by regulation, and to 
travel from alternate separation point to home of record or place 
from which called to active duty may be adopted, revision adequately 
protecting public interest by limiting cost to Govt. for travel and per 
diem to cost from member’s last permanent duty station to appropriate 
separation activity. However, no per diem payable to member at last 
permanent duty station for period of processing separation, no per 
diem would be payable at alternate separation center elected by member. 
Special per diem allowances 
Approval 
Approval of special per diem allowances prescribed in 37 U.S.C, 405 
to cover cost-of-living when members of uniformed services travel on 
temporary duty outside U.S. or in Hawaii or Alaska, subsequent to 
performance of travel would be retroactive determination of both 
special per diem rate and entitlement to rate contrary to rule that 
rights of Govt. and member entitled to per diem for travel and tem- 
porary duty become fixed under applicable orders and regulations in 
effect at time duty is performed and such rights may not be changed 
by administrative action which would retroactively amend member’s 
orders or change applicable regulations. Therefore, Joint Travel Regs. 
may not be amended to provide for approval of special per diem allow- 
ances for foreign travel after travel has been performed 
Station per diem allowance, (See Station Allowances, 
personnel) 
Temporary duty 
Training or school assignment 
Duty station vicinity 
Officer of uniformed services who incident to orders directing attend- 
ance at course of instructions claims per diem on basis of departure 
from Tachikawa Air Base—permanent duty station—at 5 a.m. by 
Govt. conveyance for classes at Kishine Barracks, Yokohama, Japan, 
and return to duty station at 7:15 p.m. same day, may not be paid 
per diem, Nov. 8, 1954 determination by Headquarters, Far East Air 
Forces, that per diem is not payable to its personnel for travel and 
temporary duty performed within area that includes two involved 
locations never having been rescinded, and notwithstanding conditions 
of travel and temporary duty in Tokyo area may have changed, and 
per diem may be paid at permanent duty overseas station under 37 
U.S.C, 405 when authorized by regulation, 1954 restriction on basis 
little or no additiorfal subsistence expense is incurred for travel within 
vicinity of duty station does not permit payment of per diem claimed - 
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SUBSISTENCE—Continued 
Per diem—Oontinued 
Military personnel—Continued 
Temporary duty—Continued 
Travel other than under orders 
Members of uniformed services who under 37 U.S.C. 404(e) receive 
per diem in lieu of subsistence when performing flights from permanent 
duty station to some other point and return without issuance of orders 
for specific travel may be reimbursed miscellaneous expenses contem- 
plated by Vol. I, Ch. 4, Part I, Joint Travel Regs. for members in 
travel status, and regulations amended accordingly, in view of Govt.’s 
general obligation to make reimbursement for expenses necessarily 
incurred in performing duty away from permanent duty station. Al- 
though, travel orders may not be issued to members covered by sec. 
404(e), claims for reimbursement may be paid on certification of appro- 
priate unit commander. B-142359, July 1, 1960, modified 
Passengers in privately owned automobiles 
Reimbursement basis 
Official passenger who travels in privately owned vehicle (POV), 
use of which has not been determined to be advantageous to Govt., 
is entitled to reimbursement on same basis as operator of vehicle under 
per diem provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A-7, Revised. 
Therefore, civilian Joint Travel Regs. may be amended to provide 
constructive per diem to passengers in POV used for official business 
as matter of personal preference, per diem limited to amount allowable 
had passenger used carrier upon which constructive transportation 
costs are determined 
Temporary duty 
Dependents 
En route to new station 
An employee whose dependents traveled with him incident to change 
of official duty station and stopover for consultation is entitled under 
sec. 2.2b of Bur. of Budget Cir. No. A-56 to payment of per diem on 
account of his family restricted to that allowable for uninterrupted 
travel between old and new duty stations, the rationale of sec. 6.10 of 
Standardized Govt. Travel Regs. applying in measuring employee’s 
entitlement to reimbursement for per diem on account of his family 
TAXES 
Contracts. (See Contracts, tax matters) 
Federal 
Social security 
Increases. (See Social Security, tax increases, effect on contracts) 
State 
Travel expenses. (See Travel Expenses, miscellaneous expenses, 
State taxes) 
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TRANSPORTATION 
Automobiles 

Storage and parking status 

Costs of parking or storing automobile which employee occupying 
temporary quarters incident to change-of-duty station pays separately 
from lodging expenses are not reimbursable to employee, use of term 
“subsistence expenses” in Pub. L. 89-516 and implementing Bur. of 
Budget regulations not extending to garaging of vehicle when employee 
occupies temporary quarters, and sec. 3.5 of Standardized Govt. Travel 
Regs. treating garaging or parking of vehicle as transportation expense. 
Baggage 

Overseas employees 

Unaccompanied baggage 

Cost to civilian employee of transporting ‘Hi Fi System” incident to 
return to overseas duty station from home leave is not reimbursable 
under orders that authorized shipment of baggage, which consists of 
those articles traveler “bags up” and “lugs along,’’ or has carried for 
him on journey for comfort or convenience during journey or upon 
arrival at destination. Therefore, “‘hi fi’? not constituting baggage but 
household effects comparable to other instruments which are used for 
residential or social amusement and entertainment, cost of its trans- 
portation may not be allowed on basis it is unaccompanied baggage---- 
Dependents 

Advance travel 

Use of more than one automobile 

Employee whose dependents, prior to effective date of his transfer, 
travel to his new duty station by privately owned automobile to enroll 
children in full-school term at new station having been paid 12 cents 
per mile for his travel by automobile may be authorized additional 
reimbursement at rate of 4 cents per mile under par. C6156, Joint 
Travel Regs., which provides 16 cents per mile for use of two automobiles, 
notwithstanding regulations do not contain example involving family 
traveling earlier than employee, advanced travel for purpose of school 
enrollment having been administratively approved as acceptable reason 
for authorizing use of two automobiles__..............-.-.-.-------- 

Brothers 

Not a dependent 

Definition of “immediate family” in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
Cron O008 OF NEGUNEP... nw np anncdecacnsdicn nncernncsneneteingenieehge 

Military personnel 

Advance travel of dependents 
School facilities lacking, etc. 

Unavailability of high school facilities to child of member of uni- 
formed services 2 years after member who on 3 year overseas assignment 
was aware of lack prior to departure is not unusual or emergency cir- 
cumstances contemplated by 37 U.S.C. 406(e) for advance transportation 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Advance travel of dependents—Continued 
School facilities lacking, etc.—Continued 
of dependents, and par. M7103-2(5) of Joint Travel Regs. may not be 
construed other than authority for advance return of dependents to 
U.S. upon certification by overseas commander that lack of educational 
facilities or housing was beyond control of member and condition arose 
after dependents departure for overseas duty station, nor Regulations 
amended, either under 37 U.S.C. 406(e) regarding unusual or emergency 
conditions or sec. 406(h) providing for advance travel when in best in- 
terests of member or dependents and U.S., to authorize advance return 
of children where lack of educational facilities was known before de- 
parting for overseas station 
Cadets, midshipmen, etc. 
Aviation Candidate Program 
Members of Aviation Officer Candidate Program who enlist in Navy 
in pay grade E-2 and are promoted to E-5 upon arrival at temporary 
duty station are entitled to transportation of dependents at Govt. ex- 
pense under orders that designate temporary duty station their perma- 
nent station as an officer prior to being commissioned. Fact that ordered 
change of station is incident to promotion and continued service in 
higher grade has no bearing on right, either as an officer or enlisted man, 
to entitlement under par. M7053 of Joint Travel Regs. to transportation 
of dependents at Govt. expense for travel performed to first permanent 
station designated subsequent to temporary duty assignment of member. 
Children 
Adopted 
Adoption of orphan by Army officer having been in conformity with 
adoption laws of Vietnam, it will be recognized in other States to extent 
it is not repugnant to public policy of State, and officer having complied 
witb requirements for issuance of passport and for classification of minor 
child as eligible orphan for visa under Immigration and Naturalization 
Act of 1952, as amended, adopted child is considered dependent of 
officer within meaning of 37 U.S.C. 401, and officer is entitled to child’s 
transportation at Govt. expense incident to permanent change of station 
and he, therefore, may be paid monetary allowance in lieu of transporta- 


Twenty-one years of age 

Fact that unmarried dependent transferred overseas at Govt. ex- 
pense incident to assignment of member of uniformed services remained 
overseas after reaching 21, and member’s assignment to U.S., only 
returning to U.S. after member’s reassignment to another permanent 
duty station within U.S., does not defeat entitlement to dependent’s 
transportation under 37 U.S.C. 406(h) saved to member by par. M7055 
of Joint Travel Regs. Therefore, member is entitled to transportation of 
dependent from place at which located overseas to duty station at which 
member is located at time travel is performed, not to exceed distance 
from old station overseas to current duty station in U.S. or from last 
station in U.S. to current station, whichever is greater 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel—Continued 

Dependents acquired prior to effective date of orders 

Member of uniformed services who shortly before issuance of perma- 
nent change-of-station orders to restricted area upon completion of 
unaccompanied tour of duty at overseas station is married and pays cost 
of wife’s travel to U.S. has not met requirements that he have at least 
12 months remaining on overseas tour after acquisition of dependent 
for entitlement to reimbursement for dependent’s travel_._......._._- 

No legal basis existing for distinguishing between assignment of 
member of uniformed services to nonrestricted and restricted areas for 
purpose of extending effective date of permanent change-of-station 
orders until completion of temporary duty or leave en route, par. 
M3003-1b(1) of Joint Travel Regs. may be amended under 37 U.S.C. 
404(b) to eliminate distinction, revision to conform to rule in 33 Comp. 
Gen. 458 that effective date of permanent change-of-station orders is 
date upon which travel must commence to accomplish ordered change, 
and that travel is not required to start prior to performance of tem- 
porary duty, use of authorized leave, proceed time, and personal con- 
venience delays. Therefore, member’s entitlement to transportation 
allowances only for dependents in existence on effective date of orders 
remains unaltered under revised regulation..............-.-.-.---.-. 

Dislocation allowance 
Emergency, etc., conditions 

Officer of uniformed services whose dependents following evacuation 
from overseas duty station to temporary safe haven in Europe, pursuant 
to 37 U.S.C. 405(a), under orders authorizing further transportation to 
place to be designated within U.S., etc., return instead to duty station, 
may not be paid dislocation allowance prescribed in 37 U.S.C. 407, for 
purpose of partially reimbursing member with dependents for expenses 
incurred in relocating household, par. M9008 of Joint Travel Regs. 
properly operating to deny member dislocation allowance incident to 
movement of dependents to temporary safe haven outside U.S., where 
they did not locate household or establish residence and, therefore, did 
not incur relocation costs contemplated by 37 U.S.C. 407_.....--.---- 

Missing status of member 

Entitlement to payment of dislocation allowance authorized by 37 
U.S.C. 407, predicated on orders directing permanent change of station 
for members of uniformed services, determination that member in 
active service is in missing status is not proper basis to authorize pay- 
ment of dislocation allowance under sec. 554, which only authorizes 
travel and transportation of dependents and household and personal 
effects of member who is in missing status. Therefore, dependents of 
members missing in action, who are issued travel orders under 37 U.S.C. 
554 incident to member’s missing status and not because of member’s 
permanent change of station, may not be paid dislocation allowance, 
whether or not they had relocated their households incident to member’s 
permanent change of station to restricted area..........------------- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Medical treatment 
Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treat- 
ment may not be paid mileage allowance for round-trip transportation, 
reimbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel 
Regs. being limited to actual expenses, whether dependent travels alone 
or with attendant, absent specific authorization for commuted pay- 
ments, such as mileage, monetary allowances in lieu of transportation, 
or per diem. Member who transports dependent to medical facility in 
his privately owned vehicle for which he is entitled to travel allowance 
would not be entitled to additional amount on behalf of dependent, 
travel allowance being in lieu of actual expenses___..........-.------ 
To other than duty station 
Member of uniformed services who shortly before issuance of permanent 
change-of-station orders to restricted area upon completion of unac- 
companied tour of duty at overseas station is married and pays cost of 
wife’s travel to U.S. has not met requirements that he have at least 12 
months remaining on overseas tour after acquisition of dependent for 
entitlement to reimbursement for dependent’s travel__.._........--.-- 
Travel between any points authorized 
Government’s obligation 
In view of numerous authorized places where dependents and household 
goods of members of uniformed services may be located and places to 
which transportation may be desired on date of separation from service 
or relief from active duty—permanent changes of station under 37 
U.S.C. 406—pars. M7009-1 and M8259-1 of Joint Travel Regs. may be 
revised to authorize transportation between any prescribed points, 
provided cost of movement is limited to that which would be involved 
for distance from last duty station, or from more distant location if 
authorized under par. M8253, to home of record or place from which 
called to active duty as elected by member under par. M4157 of regu- 
lations—maximum statutory obligation of Government__.......------ 
Household effects 
First duty station 
Transfers between agencies 
If transportation of employee’s household effects from overseas duty 
station has been delayed until after transfer to duty station within U.S. 
without break in service, losing agency is responsible for payment of 
transportation costs not to exceed cost of returning goods to employee’s 
residence and gaining agency is responsible for payment of balance of 
costs up to cost of direct transportation from old to new station-_----- 
Housetrailer shipments 
Pilot car services 
Reimbursement of charges for pilot car services required by State law 
in connection with transportation of mobile dwelling which are assessed 
under Rule 320 of freight tariff that is designated “Special Service 
Charges” is not precluded by sec. 9.3a(3) of Bur. of Budget Cir. No. 
A-56, prohibition in section against payment of special services being 
directed to special services covered by Rule 170 of tariff, such as packing, 
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TRANSPORTATION—Continued 
Household effects—Continued 
Housetrailer shipments—Continued 
Pilot car services—Continued 


unpacking, blocking and unblocking housetrailers, necessary and 
desirable services for use of mobile dwelling but which, unlike pilot cars 
required by State law are not essential to point to point transportation 
Se ee bist poendckondnnebadtdedadcbcsne ts REAL 
Military personnel 
After acquired 
Regulations to authorize transportation of household effects of mem- 
bers of uniformed services between any prescribed points upon separa- 
tion from service or relief from active duty, cost limited to distance from 
last duty station, or from more distant location if authorized pursuant to 
par. M8253 of Joint Travel Regs. to home of record or place from which 
called to active duty as elected by member under par. M4157, would not 
be for application to household effects that were not brought into serv- 
ice for use in member’s household at some time during his current tour of 
BOG GN wcnsecnwnancdatamonoi nom ene cen betel adh ddd 
Transportation between any points authorized 
Government’s obligation 
In view of numerous authorized places where dependents and house- 
hold goods of members of uniformed services may be located and places 
to which transportation may be desired on date of separation from 
service or relief from active duty—permanent changes of station under 
37 U.S.C. 406—pars. M7009-1 and M8259-1 of Joint Travel Regs. 
may be revised to authorize transportation between any prescribed 
points, provided cost of movement is limited to that which would be 
involved for distance from last duty station, or from more distant 
location if authorized under par. M8253, to home of record or place 
from which called to active duty as elected by member under par. 
M4157 of regulations—maximum statutory obligation of Government 
Overseas employees 
Shipment incident to home leave 
Cost to civilian employee of transporting “Hi Fi System” incident 
to return to overseas duty station from home leave is not reimbursable 
under orders that authorized shipment of baggage, which consists of 
those articles traveler “bags up” and “lugs along,” or has carried for 
him on journey for comfort or convenience during journey or upon 
arrival at destination. Therefore, “hi fi’? not constituting baggage but 
household effects comparable to other instruments which are used for 
residential or social amusement and entertainment, cost of its trans- 
portation may not be allowed on basis it is unaccompanied baggage-.- -- 
Transfers 
Agency within the United States 
If transportation of employee’s household effects from overseas duty 
station has been delayed until after transfer to duty station within 
U.S. without break in service, losing agency is responsible for payment 


of transportation costs not to exceed cost of returning goods to employee's 
residence and gaining agency is responsible for payment of balance of 


costs up to cost of direct transportation from old to new station -------- 
Storage. (See Storage, household effects) 
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TRANSPORTATION—Continued 


Mileage basis payment. (See Mileage) 
Trailers 

Trailer shipments 

Civilian personnel, (See Transportation, household effects, house- 
trailer shipments) 

Travel agencies 

Use approved 

Procurement of transportation through group or charter arrange- 
ments made by travel agents for employees traveling on official business 
between points in U.S. and points in its possessions or foreign countries 
which results in substantial savings over costs of regular individual 
air accommodations would be consistent with secs. 1.2 and 3.9 of Stand- 
ardized Govt. Travel Regs. and, therefore, such arrangements may be 
used upon administrative determination of substantial savings over 
cost of regular individual air fare. However, tickets should not be obtained 
with Govt. transportation requests but should be paid for by traveler 
and cost reimbursed to him, and appropriate travel advances may be 
made to employees to cover cost of travel procurement 


TRAVEL ALLOWANCES 


Military personnel 

Waiver 

Reimubrsement to member of uniformed services for hotel expenses 
incurred on day of arrival at overseas permanent station may not be 
authorized by amendment to par. M4303-2c(4) of Joint Travel Regs. 
to provide payment of temporary lodging allowance or mileage, which- 
ever is greater. Member in travel status on day of arrival at overseas 
station is only entitled to travel allowances on that day entitlement to 
temporary lodging allowance, considered a permanent station allowance, 
commencing day after arrival and, therefore, waiver of mileage entitle- 
ment by member would not operate to entitle him to temporary lodging 
allowance On day'Of Grrivals 620 cece ce caeee cuss cus seciec 


TRAVEL EXPENSES 


Actual expenses 

Commuted payment authority lacking 

Air Force officer stationed overseas whose wife under orders travels 
by privately owned automobile to and from hospital for medical treat- 
ment may not be paid mileage allowance for round-trip transportation, 
reimbursement under 10 U.S.C. 1040 and par. M7107, Joint Travel 
Regs. being limited to actual expenses, whether dependent travels alone 
or with attendant, absent specific authorization for commuted payments, 
such as mileage, monetary allowances in lieu of transportation, or per 
diem. Member who transports dependent to medical facility in his 
privately owned vehicle for which he is entitled to travel allowance 
would not be entitled to additional amount on behalf of dependent, 
travel allowance being in lieu of actual expenses___......----------- 

Leave incident to enlistment extension 

Payment of mileage or monetary allowance to members of uniformed 


services in lieu of transportation for travel performed at personal expense 

pursuant to special leave provided by 10 U.S.C. 703(b), which authorizes 

transportation to and from duty station “at expense of United States” 

incident to extension of enlistment for at least 6 months, may not be 
313-968 O-69—62 ? 
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TRAVEL EXPENSES—Continued 

Actual expenses—Continued 

Leave incident to enlistment extension—Continued 
authorized by revising par. M5501 of Joint Travel Regs., as amended, 
absent specific authority in sec. 703(b) for payment of commuted travel 
and transportation allowances and, therefore, travel performed by 
members at personal expense while on leave pursuant to 10 U.S.C. 703(b) 
may be reimbursed only on actual expense basis 
Advances 

Group or charter travel 

Procurement of transportation through group or charter arrangements 
made by travel agents for employees traveling on official business 
between points in U.S. and points in its possessions or foreign countries 
which results in substantial savings over costs of regular individual air 
accommodations would be consistent with secs, 1.2 and 3.9 of Standard- 
ized Govt. Travel Regs. and, therefore, such arrangements may be used 
upon administrative determination of substantial savings over cost of 
regular individual air fare. However, tickets should not be obtained with 
Govt. transportation requests but should be paid for by traveler and 
cost reimbursed to him, and appropriate travel advances may be made 
to employees to cover cost of travel procurement 
Automobiles 

Hire. (See Vehicles, rental) 
Illness 

Other than employee 

Employee who upon arrival at temporary duty station—a scientific 
conference—abandons official travel due to death in family is not entitled 
to travel and transportation expenses incurred in returning to head- 
quarters, notwithstanding employee was directed by superior to return, 
or that he arranged to have employee of another Govt. agency attending 
conference submit report to his agency, and employee having abandoned 
assignment for personal reasons, cost of return travel is within scope of 
long-standing rule that when employee abondons his official travel status 
because of death or illness of member of family he may be reimbursed 
only cost of official travel to point of abandonment 
Military personnel 

Circuitous routes 

Payment basis 

When members of uniformed services and their dependents incident to 
permanent change of station are authorized travel by other than direct or 
Official route, entitlement to reimbursement for travel and transportation 
costs may not exceed costs that would be involved for travel by direct or 
official route to new station. Government’s obligation is limited to 
furnishing transportation or reimbursement therefor from old to new 
duty station. Therefore, member authorized indirect travel for himself 
and dependents for personal reasons incident to change of station from 
overseas to U.S. is not entitled to reimbursement for excess cost involved 
in circuitous route travel to embarkation point for return to U.S_------- 

Air Force officer who incident to permanent change of station from 
Clark Air Force Base (Philippines) to Wright-Patterson Air Force Base 
(Ohio) travels under orders with dependents by Govt. air to other than 
scheduled port of embarkation in Europe for travel on space available 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Circuitous routes—Continued 
Payment basis—Continued 
basis, then by circuitous route to embarkation point, delaying departure 
from east coast debarkation port to locate luggage and traveling to 
California to pick up possessions stored with family before reporting to 
new duty station, is only entitled to per diem incident to air travel to 
port of debarkation plus mileage to new station—per diem, and total 
cost not to exceed cost of normal route travel—and to travel allowance 
for dependents from port of debarkation to new station, also limited to 
normal route costs, notwithstanding travel as performed and nonuse of 
Govt. storage facilities may have resulted in savings to Govt 
Escorts 
Dependents 
Medical care 
Travel of members of uniformed services who act as escorts and ac- 
company dependents to medical facilities is regarded under 10 U.S.C. 
1040 as travel on public business if directed by competent orders, and 
members are entitled to travel and transportation allowances in ac- 
cordance with par. M6401 of Joint Travel Regs 
Headquarters 
Prohibition 
Although members of Military Airlift Command crews who in ad- 
dition to per diem in lieu of subsistence prescribed by 37 U.S.C. 404(e) 
for round-trip flights from permanent duty station without issuance of 
orders for specific travel are deemed to be entitled to reimbursement for 
miscellaneous travel expenses prescribed by par. M3050 of Joint Travel 
Regs., they are not considered as performing travel and temporary duty 
within contemplation of paragraph and, therefore, may not be reim- 
bursed for expenses of travel between home or place of abode and place 
of reporting for regular duty at permanent station 
Leaves of absence 
Incident to enlistment extension 
Payment of mileage or monetary allowance to members of uniformed 
services in lieu of transportation for travel performed at personal expense 
pursuant to special leave provided by 10 U.S.C. 703(b), which author- 
izes transportation to and from duty station “at expense of United 
States’’ incident to extension of enlistment for at least 6 months, may 
not be authorized by revising par. M5501 of Joint Travel Regs., as 
amended, absent specific authority in sec. 703(b) for payment of com- 
muted travel and transportation allowances and, therefore, travel per- 
formed by members at personal expense while on leave pursuant to 10 
U.S.C. 703(b) may be reimbursed only on actual expense basis 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Release from active duty 
Constructive costs 
Member of uniformed services separated overseas for own convenience 
who returns to U.S. within 1 year by way of different port of debarkation 
than one from which he elected to receive travel allowances prescribed by 
M4159—-5b of Joint Travel Regs. when “‘no travel” is performed incident 
to separation is not entitled to additional mileage, travel allowance 
having been fixed upon member’s election of constructive costs. There- 
fore, member having been paid mileage from last overseas duty station 
to nearest port of embarkation and from nearest port of debarkation to 
place to which he elected to receive travel allowances, is not entitled to 
mileage adjustment on basis he traveled greater distance from port of 
debarkation used than distance for which he was paid mileage 
Transfers 
Reimbursement basis 
When members of uniformed services and their dependents incident 
to permanent change of station are authorized travel by other than direct 
or Official route, entitlement to reimbursement for travel and transporta- 
tion costs may not exceed costs that would be involved for travel by 
direct or official route to new station. Government’s obligation is limited 
to furnishing transportation or reimbursement therefor from old to new 
duty station. Therefore, member authorized indirect travel for himself 
and dependents for personal reasons incident to change of station from 
overseas to U.S. is not entitled to reimbursement for excess cost involved 
in circuitous route travel to embarkation point for return to U.S__.---- 
Air Force officer who incident to permanent change of station from 
Clark Air Force Base (Philippines) to Wright-Patterson Air Force 
Base (Ohio) travels under orders with dependents by Govt. air to other 
than scheduled port of embarkation in Europe for travel on space 
available basis, then by circuitous route to embarkation point, delaying 
departure from east coast debarkation port to locate luggage and traveling 
to California to pick up possessions stored with family before reporting 
to new duty station, is only entitled to per diem incident to air travel to 
port of debarkation plus mileage to new station—per diem, and total 
cost not to exceed cost of normal route travel—and to travel allowance for 
dependents from port of debarkation to new station, also limited to 
normal route costs, notwithstanding travel as performed and nonuse 
of Govt. storage facilities may have resulted in savings to Govt 
Travel status 
Absent orders 
Miscellaneous expenses 
Members of uniformed services who under 37 U.S.C. 404(e) receive 
per diem in lieu of subsistence when performing flights from permanent 
duty station to some other point and return without issuance of orders 
for specific travel may be reimbursed miscellaneous expenses contemplated 
by Vol. I, Ch. 4, Part I, Joint Travel Regs. for members in travel status, 
and regulations amended accordingly, in view of Govt.’s general obliga- 
tion to make reimbursement for expenses necessarily incurred in per- 
forming duty away from permanent duty station. Although, travel orders 
may not be issued to members covered by sec. 404(e), claims for reim- 
bursement may be paid on certification of appropriate unit commander. 
B-142359, July 1, 1960, modified. 
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TRAVEL EXPENSES—Continued 
Miscellaneous expenses 

Insurance premiums 

Dept. of State officer who when administratively reimbursed travel 
expenses incurred incident to attending in official capacity American 
Bar Association’s National Institute on Marine Resources is not allowed 
$7.50 air insurance fee may not recover amount from contribution made 
to Dept. under 22 U.S.C. 809 to cover “‘actual’’ travel expenses of officer, 
and even if gift had not been conditioned, insurance cost personal to 
officer, Dept. could only accept reimbursement for cost of air insurance 
for its own benefit, and as Bar Association is not one of acceptable donors 
described in 26 U.S.C. 501(c)(3), officer may not under 5 U.S.C. 4111 
accept $7.50 as contribution from private source................--_- 319 

State taxes 

Automobile registration, license, etc. 

Under State statute exempting nonresident vehicle owner from re- 
quirement to register his automobile and obtain State license plates 
unless vehicle would be operated for gain or profit of owner or others, 
employee who in performance of temporary duty is required to obtain 
certificate of registration and license plates for his privately owned 
automobile may be reimbursed expenses he incurred in complying with 
State statute, employee’s use of his vehicle during temporary duty 
assignment having been advantageous to Govt. in transaction of official 
business within meaning of sec. 10.5 of Standardized Govt. Travel Regs. 332 
Official business 

Passengers in privately owned vehicles 

Official passenger who travels in privately owned vehicle (POV), use of 
which has not been determined to be advantageous to Govt., is entitled to 
reimbursement on same basis as operator of vehicle under per diem 
provisions of sec. 3.5c(2), Bur. of Budget Cir. No. A-7, Revised. There- 
fore, civilian Joint Travel Regs. may be amended to provide constructive 
per diem to passengers in POV used for official business as matter of 
personal preference, per diem limited to amount allowable had passenger 

used carrier upon which constructive transportation costs are deter- 


Overseas employees 

Transfers 

Agency within the United States 

Govt. agency acquiring services of overseas employee who incident 
to return to U.S. for separation and reemployment without break in 
service is entitled to reimbursement of travel expenses by both losing 
and acquiring agency in accordance with 46 Comp. Gen. 628 may, if 
transfer is not for convenience of employee, pursuant to sec. 2.5 of Bur. 
of Budget Cir. No. A-56, authorize payment of subsistence expenses 
incurred while occupying temporary quarters at new station, miscel- 
laneous expenses, and per diem for employee’s family incident to travel 
from residence to new duty station, not to exceed per diem payable for 
direct travel from old to new station._____.___..-_----------------- 

Overseas employee under separation orders to place of residence 
which is more distant from overseas duty station than place at which 
he is employed without break in service after departure from overseas 
duty point is only entitled to reimbursement by losing agency for travel 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 

Transfers—Continued 

Agency within the United States—Continued 

costs to place of residence. Although employee is not entitled to travel 
or transportation costs from residence to new duty station, no collection 
is required for costs paid to residence in excess of costs for direct travel 
from overseas to new station. Under Bur. of Budget Cir. No. A-56 
acquiring agency may pay miscellaneous expenses allowance and reim- 
burse employee for subsistence while occupying temporary quarters. 
However, no per diem allowance for travel time of employee’s family is 
allowable 
Temporary duty 

Assignment interrupted 

Return expenses 
Iiiness or death in family 

Employee who upon arrival at temporary duty station—a scientific 
conference—abandons Official travel due to death in family is not entitled 
to travel and transportation expenses incurred in returning to head- 
quarters, notwithstanding employee was directed by superior to return, 
or that he arranged to have employee of another Govt. agency attending 
conference submit report to his agency, and employee having abandoned 
assignment for personal reasons, cost of return travel is within scope of 
long-standing rule that when employee abandons his official travel 
status because of death or illness of member of family he may be reim- 
bursed only cost of official travel to point of abandonment 59 
Transfers 

Dependents 

Brother’s status 

Definition of “immediate family’’ in sec. 1.2d of Bur. of Budget Cir. 
No. A-56 excluding relationship of brother, and employee may not be 
reimbursed for travel and transportation expenses incurred for brother 
incident to change-of-duty station, even though employee is sole source 
of brother’s support, and dependency is recognized for income tax and 
insurance purposes, attendance at Govt. school for dependents, and that 
employee might be held responsible in certain legal actions stemming 
from acts of brother 

Trailer placement travel 

Expenses incurred by employee for round trip travel between old and 
new Official stations to locate lot of sufficient acreage on which to place 
double size housetrailer may be reimbursed to him under authority in 
sec. 2.4a, Bur. of Budget Cir. No. A-56, providing for reimbursement of 
traveling expenses incurred in “seeking permanent residence quarters’’ 
at new station, sec. 9.le of regulations respecting transportation of 
housetrailers used as residence, recognizing that there may be payment 
of travel allowances under sec. 2.4 even though trailer used as residence 
at old station will continue to be employee’s residence at new station.- 
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TRAVEL EXPENSES—Continued 

Vehicles 

Use of privately owned 

Registration and license while on temporary duty 

Under State statute exempting nonresident vehicle owner from 
requirement to register his automobile and obtain State license plates 
unless vehicle would be operated for gain or profit of owner or others, 
employee who in performance of temporary duty is required to obtain 
certificate of registration and license plates for his privately owned 
automobile may be reimbursed expenses he incurred in complying with 
State statute, employee’s use of his vehicle during temporary duty 
assignment having been advantageous to Govt. in transaction of official 
business within meaning of sec. 10.5 of Standardized Govt. Travel 


Parking fees. (See Fees, parking) 
Rental 

Insurance 

Employee who incident to official business rented automobile which 
he obtained by use of Govt. credit card, and who under rental agreement 
is required to pay $100 for damages to vehicle which occurred without 
negligence on his part may be reimbursed expenditure absent adminis- 
trative requirement that he purchase collision damage waiver, and on 
basis of general policy of Govt. not to carry insurance, and in absence 
of administrative instructions in matter, employee is not considered to 
have failed to use reasonable discretion contemplated in 35 Comp. 
Gen. 553 when he did not apply for damage waiver. 

VETERANS 

Hospitalization, etc. 

Nursing home care 

The 50 per centum reduction in retired pay of incompetent members 
of uniformed services required by 38 U.S.C. 3203(a)(1) after 6 months 
of Veterans Admin. hospital care continues upon discharge from hos- 
pitalization after receiving maximum hospital benefits at VA hospital 
to enter either convalescent center or private nursing home operating 
under contract with Administration, care given members ‘‘at expenses 
of U.S.” coming within meaning of “institutional or domiciliary care 
furnished by Veterans Admin.” as contemplated by sec. 3203(a)(1), 
and no retired pay having been paid members during period of convales- 
cent or nursing care, payment of one-half retired pay due incompetents 
may be made to persons designated to receive payment 

Admission pursuant to 38 U.S.C. 620 of veteran into private non- 
Veterans Admin. managed nursing home that is under contract with 
Administration immediately subsequent to approved discharge from 
maximum hospital benefits provided in VA hospital is tantamount to 
transfer which has effect of continuous hospitalization within meaning 
of 38 U.S.C. 3203(a)(1), and reduction in retired pay of veterans pre- 
scribed by sec. 3203(a)(1) is for continuation, nursing home having 
entered into valid contract with Veterans Admin. meets test of “nursing 
home” prescribed in 38 U.S.C. 620. However, 38 U.S.C. 3203(a)(1) does 
not apply if nursing home care, whether furnished in private or public 
nursing home, is not authorized at Govt. expense 
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VETERANS—Continued 

Hospitalization, etc.—Continued 

Nursing home care—Continued 

Admission of veterans to private, non-Veterans Admin. managed 
nursing home under contract with Administration upon discharge from 
VA institution after receiving maximum hospital benefits prescribed 
does not begin new period of hospitalization for reduction of retired 
pay prescribed in 38 U.S.C. 3203(a)(1), whether nursing home has 
entered into contract with Veterans Admin. or care is furnished at 
expense of U.S., both situations contemplating furnishing of continued 
care by Administration. Therefore, upon transfer to nursing home, 
hospitalization is considered continuous and is not beginning of new 
period of hospitalization 

Military departments in making determination regarding implemen- 
tation of 38 U.S.C. 3203(a)(1), requiring 50 per centum reduction in 
retired pay after 6 months of continuous Veterans Admin. hospitaliza- 
tion, and 38 U.S.C. 620 providing for public or private nursing home 
care under contract or at Govt. expense upon discharge from VA hospital 
after receiving maximum prescribed hospital benefits, should follow 
when information is insufficient, lacking or contradictory, procedure 
prescribed in 31 U.S.C. 74, which authorizes disbursing officers or head 
of any executive department, or other establishment not under any of 
executive departments, to apply for decision by Comptroller General 
upon any question involved in payment to be made by them or under 


Retired pay withholdings. (See Pay, retired, withholding, Veterans 
Administration care and treatment) 

Medical services 

Private 

Military physicians on active duty 

Fee-basis medical services rendered to an eligible veteran for disa- 
bilities identified on an Outpatient Medical Treatment Identification 
Card by military physician on active duty with Armed Forces who is 
engaged in limited medical practice after hours with permission of his 
commanding officer may not be paid by Veterans Administration in 
absence of statutory authority under rule that concurrent Federal 
civilian employment and active duty military service are incompatible- - 

VETERANS ADMINISTRATION 

Hospital construction 

Leased property 

Construction of Veterans Admin. (VA) hospital adjacent to university 
medical school on land leased from university on long-term basis at 
nominal rental may not be approved under rule that appropriated funds 
may not be used for permanent improvement of privately owned prop- 
erty in absence of express statutory authority, neither 38 U.S.C. 5001 
nor 5012(b) in providing for acquisition of sites and space to implement 
purposes of sections authorizing construction of hospitals or any perma- 
nent type of improvement on leased property, and use of term “‘other- 
wise” in sec. 5001 relating to sites for construction of VA hospitals is 
interpreted to mean acquisition of not less than fee interest in land and 
to cover situations which do not precisely come within enumerated 
means of acquiring land that is prescribed in section 
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VETERANS ADMINISTRATION—Continued 
Parking facilities 
At hospitals 
Funds appropriated to Veterans Admin. (VA) for construction of 
hospital adjacent to medical school of university may not be used to 
defray portion of cost of constructing parking structure by university 
in return for contractual right to use stipulated number of parking 
spaces, nor may VA lease land from university to construct parking 
facility, amendment of 38 U.S.C. 5004 although designed to overcome 
45 Comp. Gen. 27, respecting disposition of parking fees not affecting 
conclusion that VA funds may not be used to obtain parking facilities 
valued in excess of $200,000, by construction or lease without specific 
approval by appropriate congressional committees 
WAGE EARNERS’ PLANS 

(See Bankruptcy, Wage Earners’ Plans) 
WORDS AND PHRASES 

“Acquisition” 

The word “acquisition” in phrase ‘‘purchase or acquisition” as used 
in Foreign Assistance and Related Agencies Appropriation Act, 1968, 
is much broader in scope than word “purchase,’’ word generally used 
to indicate sale of article, in other words to indicate that article was 
bought, whereas word ‘‘acquisition’” is considered to mean obtaining 
article by any means whatsoever. 

“Authority” 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does 
not reserve to bidder option after bid opening to waive condition and 
accept contract or refuse to accept contract, notwithstanding the word 
“‘request’’ is precatory in nature, as word is susceptible of two possible 
meanings depending on existing circumstances, or that word “authority” 
is deemed precatory in nature rather than demand and, therefore, 
qualified bid was properly rejected 
“Break in service’ 

Employee who between voluntary separation in 1953 from post in 
which he had accumulated sick leave and his reemployment in 1956 
to position subject to Annual and Sick Leave Act of 1951, as amended, 
5 U.S.C. 6301, served under several temporary appointments on when- 
actually-employed basis during which time he was not subject to leave 
act, is entitled to recredit of sick leave accumulated prior to separation 
in 1953 as of date of reemployment in 1956, term “break in service” 
in sec. 30.702(a) of Civil Service Regs. providing for recredit of sick 
leave upon reemployment having reference to actual separation from 
Federal service. Therefore, any leave without pay (LWOP) charged 
to employee after reemployment may now be charged to recredited 
sick leave and employee paid for LWOP period from account to which 
balances of salary funds from prior years have been transferred 
“Chiropractor” 

Statement from chiropractor certifying that unmarried daughter 
of member of uniformed services who is over 18 years of age suffers 
from paralysis may be considered “‘a certificate of attending physician’”’ 
to substantiate her eligibility as beneficiary under Retired Serviceman’s 
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WORDS AND PHRASES—OContinued 

“Chiropractor’—Continued 

Family Protection Plan, “practice of chiropractic” constituting practice 
of medicine within meaning of par. 8b(2)(c) BuPers Instruction 1750.1D, 
which permits not only attending physician but “‘appropriate official 
of a hospital or institution,’’? who may or may not be practicing physi- 
cian, to certify to physical incapacity or mental incompetence of bene- 

ficiary. Therefore, disability of dependent within scope of chiropractic 

attention, chiropractor is qualified to express expert opinion as to extent 

and permanency of disability to which he is certifying 
‘Continental United States’’ 

Term “within the continental United States’ as used by Bur. of 
Budget in sec. 1.3c(1) of Cir. No. A-56, and derived from sec. 28 of 
Administrative Expenses Act of 1946, as added by Pub. L. 89-516, 
may not be interpreted to mean ‘‘to and within the continental United 
States,’ absent proper basis to justify interpretation 
*Ttem’’ 

As dictionary definition describing word “item” as “individual par- 
ticular or detail singled out from group of related particulars or details’’ 
is meaning of word as used in implementation of Defense Cataloging and 
Standardization Act under which each separate and distinct item of 
supply used recurrently is required to be classified, described, and 
given item Federal Stock Number (FSN), which identifies item from 
every other item of supply, solicitations for various sizes of aerial delivery 
slings properly identified each size with individual FSN, and procure- 
ment is not subject to par. 1-706.1(c) (ii) of Armed Services Procure- 
ment Reg., which precludes small business set-asides when large business 
planned emergency producer of “item’’ desires to participate in procure- f 


‘‘Nonworkdays’’ 

Employee separated by resignation, as required by employing Govt. 
agency, on Friday, Dec. 15, 1967, in order to accept employment on 
Monday, December 18, 1967, in another Govt. agency may be considered, 
in view of various situations in which nonworkdays falling between 
continuous periods of service are not regarded in interrupting service, 
as being “in service of United States” within purview of sec. 218(a) 
of Federal Salary Act of 1967, which provides that to be entitled to 
retroactive compensation prescribed by act, individual must have been 
on rolls of agency on Dec. 16, 1967, date of enactment of act and, 
therefore, employee is entitled to payment in amount of retroactive 
increase authorized by act for period Oct. 8 through Dec. 15, 1967----- 
‘*Overhauled’’ 

Under solicitation that provided no exception to furnishing new 
outer cylinders for aircraft, rejection of low proposal offering to furnish 
“overhauled certified” cylinders was proper, notwithstanding delayed 
award information, and was within purview of par. 1-1208 of Armed 
Services Procurement Reg. which authorizes procurement of used and 
reconditioned material and former Govt. surplus material, and in view 
of fact that word “overhauled” in industry and in Govt. engineering 
and procurement areas is accepted to indicate condition other than 
new and to imply repaired condition, and that low confirmed prices 
offered support conclusion new material was not proposed and would 
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WORDS AND PHRASES—Continued 


“Overhauled”—Continued 
not be used in performance of contract, contracting officer is considered 


not to have had duty to “ferret” out unique meaning of and company 
policy attached to use of words ‘overhauled certified.’”” However, in 
future procurements, award information should issue promptly_._.___- 
‘*Request”’ 

Bid accompanied by letter requesting authorization of larger progress 
payments than provided for in invitation is qualified bid that does not 
reserve to bidder option after bid opening to waive condition and accept 
contract or refuse to accept contract, notwithstanding the word “request’’ 
is precatory in nature, as word is susceptible of two possible meanings 
depending on existing circumstances, or that word “authority” is 
deemed precatory in nature rather than demand and, therefore, qualified 
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